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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seqg.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or: decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 6160) 


In re MILK DEALERS’ ASSOCIATION OF METROPOLITAN NEW YORK, 
Inc., et al. AMA Docket No. 27-125. Decided October 14, 1959. 


Class or Representative Actions 


No reference is made in the act or the applicable rules of practice to “class” 


or “representative” actions. The portions of the petition attempting 
to make the petition a class or representative action are dismissed. 


Hays, Sklar and Herzberg, of New York, New York, for petitioners. Mr. 
John M. Durbin, for Agricultural Marketing Services. 


Decision by Thomas J. Flavin, Judicial Officer 


RULING 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). Petitioners, two associations 
and a number of individual handlers, filed a petition attacking 
the validity of “direct delivery differentials” required to be paid 
by handlers directly to their milk producers under Order No. 27 
regulating the handling of milk in the New York-New Jersey 
marketing area. Petitioners filed an application for interim 
relief and respondent filed an application to dismiss the petition 
for various reasons. The proceeding has been in abeyance pend- 
ing the outcome of hearings under the rule-making provisions 
of the act held for the purpose, among others, of considering 
amendments to the provisions challenged in this proceeding. 


Counsel for petitioners has informed us that an amended peti- 
tion is to be filed bringing the complaints of petitioners up to 
date but that the preparation of the amended petition and the 
progress of the proceeding would be expedited if a ruling would 
now be forthcoming upon one of the issues raised by the petition 
and the application to dismiss, namely, the question as to whether 
petitioners can proceed in a so-called “class” or “representative” 
suit on behalf not only of themselves but of all handlers similarly 
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situated. Petitioners state that there are 195 plants in addition 
to the plants operated by them that are subject to the direct 
delivery differential requirements and seek to have the proceeding 
ene in which the handlers operating these plants, although not 
named as parties, would be considered petitioning parties to this 
proceeding. 

Petitioners cite Rule 23(a) (3)! of the Federal Rules of Civil 
Procedure, several court decisions including Chamber of Com- 
merce v. Federal Trade Commission, 12 F.2d 673 (8th Cir. 1926), 
and Gellhorn, Administrative Law (2d ed. 1947) p. 397, to the 
general effect that “class” or “representative” actions are per- 
mitted in court proceedings and a fortiori should be allowed by 
administrative tribunals which are supposed to have simpler, 
less formal and more flexible procedures than the courts. 

Section 8c(15) (A) of the act (7 U.S.C. § 608¢c(15) (A)) pro- 
vides that a handler may file a petition with the secretary claim- 
ing that an order, a provision thereof, or an obligation imposed 
in connection therewith is “not in accordance” with law and after 
opportunity for a hearing may obtain a ruling thereon. No 
mention is made of “class” or “representative” suits. Similarly 
the applicable rules of practice (7 CFR 900.50 et seq.) speak in 
terms of “a handler” and prescribe in some detail the content 
and form of petitions. No reference is made to the possibility 
of class actions. 

Accordingly we conclude that class actions may not be filed 
in section 8c(15) (A) proceedings. Of course, however, we have 
always allowed numerous handlers to join in one petition when 
the cause of action is common and this may be done in this 
proceeding. But even if we had such a rule as Rule 23(a) (8) 
of the Federal Rules of Civil Procedure, that is one covering 
so-called “spurious” class actions wherein there is only a com- 
mon interest in questions of law or fact, there is considerable 
doubt, to say the least, as to whether the proceeding would ad- 
judicate the rights of handlers not named as parties in the pro- 
ceeding. See, e.g., California Apparel Creators v. Wieder of Cal- 
ifornia, 162 F.2d 893, 897 (2d Cir. 1947), cert. denied, 332 U.S. 
816 (1947), in which it was held that an action brought as a 


1 Rule 23. Class Actions 
(a) Representation. If persons constituting a class are so numerous as to make it 
impracticable to bring them all before the court, such of them, one or more, as will 
fairly insure the adequate representation of all may, on behalf of all, sue or be sued, 
when the character of the right sought to be enforced for or against the class is * * * 
(3) several, and there is a common question of law or fact affecting the several 


rights and a common relief is sought. 
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class suit by a California trade association and 75 California 
garment manufacturers for unfair competition against New 
York manufacturers in using “California” in connection with 
their garments would not adjudicate the rights of 4,500 Cali- 
fornia garment manufacturers and dealers not parties to the 
action. 

Consequently insofar as the petition presently on file is con- 
cerned the portions of the petition attempting to make the pe- 
tition a class or representative action are dismissed. Any 
amended petition sought to be adjusted as a class suit would 
meet the same fate. 











(No. 6161) 















In re BENEDICT K. GOODMAN. CEA Docket No. 81. Decided 


October 12, 1959. 


Trading Limits—Reporting Requirements— 
Denial of Trading Privileges 







Respondent exceeded the maximum speculative limit in rye futures and 
failed to file with the Commodity Exchange Authority the required 
reports as to respondent’s positions and trading in rye futures. All 
contract markets are ordered to refuse all trading privileges to re- 
spondent for a period of 20 days. 








Mr. Benj. M. Holstein, for Commodity Exchange Authority. Mr. Homer 
E. Rosenberg, of Chicago, Illinois, for respondent. Mr. Jack W. Bain, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 









This is a proceeding under the Commodity Exchange Act (7 
U.S.C. Chapter 1), instituted by a complaint filed April 14, 1958, 
by an Assistant Secretary’ of Agriculture. Respondent is charged 
with holding positions in rye futures in excess of the maximum 
permissible quantity in violation of the act and with violating 
the reporting requirements of the act and the regulations issued 
thereunder. Respondent is also alleged to have attempted to 
conceal his violations of the act by keeping his trading in rye 
futures with any one futures commission merchant below the 
level required to be reported to the Commodity Exchange Au- 
thority by the futures commission merchant. 
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The complaint alleges that between December 31, 1957, and 
February 21, 1958, respondent held speculative net long posi- 
tions in the March 1958 rye future on the Chicago Board of 
Trade ranging from 580,000 to 700,000 bushels, and specula- 
tive net long positions in all rye futures ranging from 730,000 
to 1,085,000 bushels, which positions were in excess of the spe- 
culative limit of 500,000 bushels; that since these positions ex- 
ceeded 200,000 bushels in a single future, respondent was in re- 
porting status under the regulations and required to submit 
reports with respect to all his trades and positions in rye futures 
during such status, but that he failed to do so; and that re- 
spondent was aware of his obligations with respect to these 
matters and attempted to conceal such violations by distributing 
the positions among various futures commission merchants in 
quantities just below the level at which the futures commission 
merchant would have been required to report the respondent’s 
position. 

Respondent filed an answer July 7, 1958, in which he denied 
the substantive allegations of the complaint, challenged the Sec- 
retary’s jurisdiction over the respondent and the subject mat- 
ter, and asserted that the act, the regulations thereunder, and 
the order of the Commodity Exchange Commission establishing 
trading limits are unconstitutional, void, and of no effect. By 
way of affirmative defense, respondent alleged that he engaged 
in the trading in question in reliance upon erroneous information 
as to speculative limits furnished to him by a representative of 
the Commodity Exchange Authority, and contended that the Sec- 
retary should, therefore, be estopped from proceeding against 
him. 

An oral hearing was held in Chicago, Illinois, August 8, 1958, 
before Jack W. Bain, Hearing Examiner, Office of Hearing Ex- 
aminers, United States Department of Agriculture... The respon- 
dent was represented by Homer E. Rosenberg, Attorney at Law, 
Chicago, Illinois, and complainant was represented by Benjamin 
M. Holstein, Office of the General Counsel, United States De- 
partment of Agriculture. After the hearing, both parties filed 
briefs. On March 24, 1959, the hearing examiner filed a report 
containing proposed findings of fact and conclusions and rec- 
ommending that respondent be found to have violated the act 
substantially as charged and that all contract markets be or- 
dered to refuse trading privileges to respondent for a period of 
20 days. Both parties filed exceptions to the hearing examiner’s 
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report and oral argument was held before the Judicial Officer 
on August 26, 1959. 


FINDINGS OF FACT 


1. Respondent, Benedict K. Goodman, is an individual whose 
address is 686 Church Street, Evanston, Illinois. The respond- 
ent is now, and has been since 1927, a member of the Board 
of Trade of the City of Chicago, a duly designated contract mar- 
ket under the act. 

2. From December 31, 1957, through February 21, 1958, the 
respondent held speculative net long positions in the March 1958 
rye future on the Chicago Board of Trade which ranged between 
580,000 and 700,000 bushels, and speculative net long positions 
in the March and May 1958 rye futures combined which ranged 
between 730,000 and 1,085,000 bushels. Such positions were 
held through seven different brokerage houses or futures com- 
mission merchants, and the maximum quantity in any one fu- 
ture held through any one futures commission merchant was 
195,000 bushels. 

8. On ten days during the period December 31, 1957, through 
February 21, 1958, that is, on January 22, 23, 24, 28, February 
4, 5, 10, 12, 17 and 19, 1958, respondent bought or sold March 
or May 1958 rye futures on the Chicago Board of Trade through 
one or more of the seven futures commission merchants referred 
to above, but respondent did not report these transactions or the 
resulting positions to the Commodity Exchange Authority. 

4. Effective December 3, 1945, the Commodity Exchange Com- 
mission reduced the limit on the maximum speculative position 
in rye for future delivery which any person could hold or con- 
trol on any one contract market from 2,000,000 to 500,000 bush- 
els (17 CFR 150.3; 10 F.R. 14363), and at or about the same 
time the Chicago Board of Trade addressed a letter to its mem- 
bers setting forth in full the order of the Commission with re- 
spect to the reduction. ‘The respondent was a member of the 
Board of Trade at that time. The 500,000 bushel limit has re- 
mained in effect continuously since December 3, 1945. 

5. During the period February 23 through March 2, 1956, re- 
spondent held a speculative position in rye futures on the Chi- 
cago Board of Trade in excess of 500,000 bushels. The matter 
was called to his attention by the Commodity Exchange Author- 
ity, and in a conference with representatives of that agency the 
respondent explained that he did not know that the limit had 
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been reduced to 500,000 bushels, and stated that he would bring 
himself into compliance by reducing his position, which he did 
within a short time. On or about March 1, 1956, as a result 
of this occurrence, respondent received from the Chicago office 
of the Commodity Exchange Authority a document specifying 
the speculative limits on trading and positions under the act, 
which stated that the maximum allowable position in rye was 
500,000 bushels. Shortly thereafter, the respondent received a 
letter from the Administrator of the Commodity Exchange Au- 
thority containing similar information and requesting the re- 
spondent’s cooperation in observing limits in the future. 

6. In August or September 1957, respondent inquired of Paul 
Murin, senior partner in David A. Noyes and Company, one of 
the brokerage firms through which respondent traded, as to the 
speculative limit on rye futures, and was informed by Paul Mu- 
rin that the limit was two million bushels. Respondent ques- 
tioned the accuracy of this information, and Murin said he 
would verify or check the speculative limit. Murin then in- 
formed respondent that he had “checked with the Commodity 
Exchange and it is two million.” Respondent told his secretary 
at his office in Evanston, Illinois, the same day, that “I’m go- 
ing into rye and we don’t have to concern ourselves about rye. 
We can go up to two million. That is all we have to worry 
about. Let me know as I approach two million.” 

7. Respondent made no further inquiry with respect to the 
rye speculative limit until after he learned, on February 21, 
1958, that his trading and positions were being examined by 
the Commodity Exchange Authority, whereupon he again in- 
quired of his brokers and was told by John Murin and Sigmund 
Mika, partner and office manager, respectively, in David A. Noy- 
es and Company, that the limit was 2,000,000 bushels. Respond- 
ent again questioned the accuracy of this figure and replied 
that he believed the limit to be 500,000 bushels. Mika then 
telephoned the Chicago office of the Commodity Exchange Au- 
thority and asked for Albert W. Kibby, chief accountant. When 
informed that Kibby was not in, Mika asked for Mr. Stone, an 
accountant who had previously examined the brokerage firm’s 
books and was, therefore, known to Mika. In answer to Mika’s 
inquiry, Stone erroneously informed him that the rye limit was 
2,000,000 bushels. Later the same day, respondent made in- 
quiry of his attorney who ascertained and informed respondent 
that the limit in question was 500,000 bushels. 
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8. Under the regulations issued pursuant to the act, a trader 
is obligated to report to the Commodity Exchange Authority 
whenever he holds a position in any one grain future (including 
rye) on any one contract market in the amount of 200,000 bush- 
els or more, regardless of whether such position is held through 
one or more than one broker or futures commission merchant. 
Each futures commission merchant is required to report to the 
Commodity Exchange authority with respect to any customer’s 
position which reaches or exceeds that quantity. Respondent 
was aware of the regulations. Over a period of approximately 
20 years prior to 1958, he had, as required from time to time 
by his market position, filed reports with the Commodity Ex- 
change authority with respect to his trading in wheat, corn, rye, 
and soybeans. 

9. Between December 31, 1957, and January 23, 1958, respond- 
ent had a reportable position in corn futures, which included 
200,000 bushels or more in a single future through each of three 
futures commission merchants. During this period, the Com- 
modity Exchange Authority received reports as required with 
respect to such positions from each of the futures commission 
merchants and also from respondent. On February 21, 1958, 
respondent’s position in wheat futures reached 200,000 bushels 
or more in one future. This position was on the books of one 
futures commission merchant, and the Commodity Exchange 
Authority received a report as required with respect thereto 
from the futures commission merchant and also from respond- 
ent. Between January 14 and February 14, 1958, respondent 
had a reportable position in soybean futures, consisting of po- 
sitions of less than 200,000 bushels with each of several futures 
commission merchants, which positions, in the aggregate, to- 
taled more than 200,000 bushels in a single future. On January 
14, 20, 22, 28, and February 12 and 14, 1958, reportable transac- 
tions in soybean futures were executed for respondent’s account, 
but respondent did not report these transactions to the Com- 
modity Exchange Authority until February 24, 1958. 

10. In accordance with the practice followed by respondent 
during 1958 and for several years prior thereto, reports concern- 
ing his trading and positions were prepared by his secretary 
from information contained in brokers’ confirmations, and for- 
warded by her to the Commodity Exchange Authority without 
any prior examination by respondent. The secretary who pre- 
pared reports for respondent in 1958 had been employed by re- 
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spondent and had prepared and submitted such reports for many 
years. 


CONCLUSIONS 


The record establishes and respondent concedes that respond- 
ent exceeded the maximum speculative limit in rye futures and 
failed to file with the Commodity Exchange Authority required 
reports as to respondent’s positions and trading in rye futures 
as charged in the complaint. 

Respondent, however, argues that the violations were only 
technical in nature, that he was misled by erroneous information 
supplied by representatives of complainant to the effect that the 
rye trading limit was 2,000,000 bushels, that he suffered a loss 
in reducing his rye futures holdings to the 500,000 bushel limit 
and that his failure to file reports was due to a misunderstand- 
ing of instructions given by him to his secretary and to “clerical 
error.” He contends that the complaint should not have been 
filed and should be dismissed. Complainant contends that the 
violations were intentional and excepts to the hearing examiner’s 
recommended suspension of trading privileges for 20 days and 
urges that respondent be denied trading privileges for 90 days. 

Examining first respondent’s argument that respondent relied 
upon information from complainant’s representatives in exceed- 
ing the 500,000 bushel trading limit, that respondent was 
“trapped” and that therefore complainant is subject to some 
kind of estoppel in bringing the complaint, we observe that the 
developments outlined in Finding of Fact 7 occurred after re- 
spondent had gone beyond the limit and respondent cannot have 
relied upon anything he was told then in trading previously 
beyond the limit. Assuming that prior to doing the trading 
Murin told respondent as described in Finding of Fact 6 that 
he, Murin, had checked with the Commodity Exchange Author- 
ity’s office in Chicago and that he, Murin, had been told that the 
trading limit was 2,000,000 bushels, we do not believe that re- 
spondent escapes blameworthiness or that there is any possible 
application of any such principle as estoppel. 

After respondent’s violation of the rye limit in 1956, he was 
supplied by complainant with a document entitled “Speculative 
Limits On Trading And Positions” which listed 500,000 bushels 
as such limit for rye and 2,000,000 bushels for the other regulated 
grains. In addition, respondent was informed orally and by 
letter at that time of the rye limit. When respondent decided 
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to speculate again in rye futures in 1958, however, he did not 
refer to the documentary materials supplied him and he did not 
communicate with the employees of the regulatory agency whom 
he dealt with in 1956. Instead, he inquired of a brokerage firm 
as to the speculative limit in rye. That firm dealt primarily in 
securities and not in commodity futures. Also, relatively little 
trading is done in rye futures in comparison with other grain fu- 
tures and the record does not indicate that the broker had much 
experience with rye futures. Apparently the fact that the trad- 
ing limit for rye is 500,000 bushels when the limit for all other 
grains is 2,000,000 bushels is not widely known because of the 
relatively small trading in rye. But respondent knew what it 
was 18 months before because he was officially and personally 
notified. Moreover, respondent does not seem to have asked spe- 
cifically about the limit for rye alone but asked for the limits 
on grains. At any rate while respondent expressed doubt when 
told that the limit was 2,000,000 bushels he did not make ref- 
erence in his conversation with his broker to the 500,000 bushel 
limit in 1956 or to the document he had received listing specu- 
lative limits on regulated commodities. Respondent’s behavior 
does not impress us as that of a reasonable man attempting to 
comply with the requirements of law, especially in view of his 


prior experience and the information he had previously acquired 
with respect to the trading limit in rye futures. 


A similar lack of care is present in respondent’s failure to 
comply with the reporting requirements of the act and the reg- 
ulations issued thereunder. Respondent contends that his sec- 
retary misunderstood his instructions (see Finding of Fact 6) 
and, in effect, thought that it was unnecessary to file reports 
with respect to rye futures transactions. Respondent knew that 
he was required to file the reports and “assumed” his secretary 
was doing so. Respondent’s employee was experienced in filing 
reports required under the act including reports on respondent’s 
positions in rye futures and had done so for many years. Fur- 
thermore, it happened that respondent reported only those po- 
sitions which he knew his brokers would also report and not 
those positions which he knew his brokers would not report (see 
Findings of Fact 8 and 9). In any event, the responsibility 
for filing reports rested upon respondent and the record indi- 
cates at least a failure on his part to exercise reasonable care 
or any supervision in the performance of such duty. In view 
of the foregoing, it is concluded that, at the least, respondent 
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negligently violated section 4a of the act (7 U.S.C. 6a) by ex- 
ceeding the rye speculative limit established by the order of the 
Commodity Exchange Commission and violated section 4i of 
the act (7 U.S.C. 6i) and the regulations issued thereunder (17 
CFR 2.10, 2.11, 2.12, and 2.21) by failing to file reports of his 
rye positions (see Finding of Fact 3). Accordingly, such vio- 
lations are wilful.1 See e.g., Mercado v. Brannan, 173 F.2d 554, 
555 (1st Cir. 1949), cert. denied, 338 U.S. 820 (1949). See also 
United States v. Illinois Central Railroad Company, 303 USS. 
239, 243-244 (19388). 

Our findings herein have been based upon respondent’s neg- 
ligence in complying with the requirements of the act. How- 
ever, the manner in which respondent’s position in rye futures 
was distributed among the seven brokers through whom he 
traded indicates a possible intent to conceal his position in such 
future from complainant and to violate the act knowingly. His 
position in the March 1958 future with two of the seven brokers 
in question was kept at 195,000 bushels with each broker. A 
position of 200,000 bushels with a futures commission merchant 
would have required the broker to report such position to the 
regulatory agency. Respondent testified that this was done to 
prevent any discovery or “leak” of his futures holdings and that 
he tries to keep his holdings in grain with any one brokerage 
house below this reporting limit. Yet, during the period of the 
violations involved, respondent had reportable positions in corn 
and wheat futures with several futures commission merchants, 
that is, positions of 200,000 bushels or more in corn and wheat 
futures with or through one or more brokers and he filed re- 
ports with respect to these positions. We do not, however, rely 
upon the distribution of respondent’s rye position in concluding 
that he wilfully violated the act. 

Respondent claims that the act, the regulations issued there- 
under and the order of the Commodity Exchange Commission 
setting trading limits in rye futures at 500,000 bushels are un- 
constitutional, invalid and void. While of course respondent is 


1Section 9(b) of the Administrative Procedure Act (5 U.S.C. 1008(b)) states that there 
shall be no withdrawal, suspension, etc., of any “license” except in cases of “willful- 
ness...” unless prior to the institution of the administrative proceeding an opportunity 
is accorded to demonstrate or achieve compliance. “License” is defined in section 2(e) of 
that act (5 U.S.C. 1001(e)) in terms of a permit, certificate, approval, etc., “or other 
form of permission.” Unlike required registration of brokers and futures commission 
merchants, a trader does not have to receive permission from the Department to trade. But 
at any rate, the violations here constituted a case of “willfulness’’ within the meaning of 
this part of the Administrative Procedure Act. 
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free to raise the issue of the constitutional validity of the act 
in this proceeding and perhaps should do so if he expects to argue 
the point upon judicial review, he cannot expect an agency 
charged with administering a statute to hold the statute un- 
constitutional. Panitz et al. v. District of Columbia, 112 F.2d 
39 (D.C. Cir. 1940) ; In re Corn Products Refining Co., 13 A.D. 
1117, 11389 (1954), aff’d, 232 F.2d 554 (2d Cir. 1956); In re 
Edward R. Byer et al., 13 A.D. 873, 874 (1954). See also En- 
gineers Public Service Co. v. Securities and Exchange Commis- 
sion, 188 F.2d 936, 952-953 (D.C. Cir. 1943), ordered dismissed 
as moot on motion of parties, 332 U.S. 788 (1947). Respond- 
ent’s contention that the contested order of the Commodity Ex- 
change Commission is invalid because of the absence of findings 
of basic or evidentiary facts raises an interesting question as 
to whether the Secretary of Agriculture in this proceeding or 
his delegatee can hold an action of the Commodity Exchange 
Commission invalid. We conclude, however, that the contention 
is without merit as the facts stated in the order are sufficient 
to support the order. 


We now address ourselves to the difficult question of deter- 
mining the sanction to be ordered for the violations of the act 
found above. The hearing examiner recommended that all con- 
tract markets be ordered to refuse trading privileges to respond- 
ent for a period of 20 days. Complainant filed exceptions to 
this recommendation of the hearing examiner and proposed that 
trading privileges be refused to respondent for a period of 90 
days. Respondent’s trading is speculative, that is,. he does not 
merchandise commodities for which he needs to hedge in the 
futures markets and he trades for himself and not for others 
such as a futures commission merchant or floor broker. In view 
of our conclusions and the recommendation of the hearing exam- 
iner who had an opportunity to observe the witnesses at the 
hearing and to get “the feel of the case,” we adopt the recom- 
mendation of the hearing examiner. 


ORDER 


Effective on the 30th day after the date of this order, all con- 
tract markets shall refuse all trading privileges to respondent 
for a period of 20 days, such refusal to apply to all trading done 
and positions held by respondent directly or indirectly. 
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STAY ORDER—PENDING OUTCOME OF COURT APPEAL 
(No. 6162) 


In re Fox DELUXE Foops, INC., et al. CEA Docket No. 74. Or- 
der issued October 1, 1959, by Thomas J. Flavin, Judicial Of- 
ficer. 


STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6163) 


In re BENEDICT K. GOODMAN. CEA Docket No. 81. Order is- 
sued October 27, 1959, by Thomas J. Flavin, Judicial Officer. 


(No. 6164) 


In re GEORGE CARPENTER. P&S Docket No. 2398. Decided Oc- 
tober 5, 1959. 


Incorrect Weights—Suspension of Registration 


Respondent admitted the violations charged and consented to an order sus- 
pending his registration for two years. 


Mr. Robert R. Kimmel, for Livestock Division, Agricultural Marketing 
Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by an Order of Inquiry and Notice of Hear- 
ing filed on October 9, 1958, by the Director of Livestock Divi- 
sion, Agricultural Marketing Service, United States Department 
of Agriculture. The Order of Inquiry and Notice of Hearing 
charges the respondent with having knowingly sold or trans- 
ferred cattle to the S. Weisbart Co., Denver, Colorado, at weights 
substantially greater than the true and correct weights of the 
cattle, and with having operated as a dealer at posted stock- 
yards without furnishing a bond to cover such operations. On 
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September 18, 1959, respondent filed an amended answer in 
which he admits the facts alleged in the Order of Inquiry and 
Notice of Hearing, waives oral hearing, and consents to the 
issuance of a specified order. Complainant has recommended 
that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. The Twin City Sales Yard, Lewiston, Idaho, the Gooding 
Livestock Commission, Co. stockyard, Gooding, Idaho, the Cat- 
tlemans L. S. Auction, Inc. stockyard, Nampa, Idaho, and the 
Ontario Livestock Commission Co. stockyard, Ontario, Oregon, 
hereinafter referred to as the stockyards, were at all times men- 
tioned herein and are now posted stockyards subject to the pro- 
visions of the Act. 

2. At all times mentioned in the Order of Inquiry and Notice 
of Hearing, prior to October 28, 1957, respondent was registered 
with the Secretary of Agriculture as a dealer to buy and sell 
livestock for his own account at the Cattlemans L. S. Auction, 
Inc. stockyard, Nampa, Idaho, and the Ontario Livestock Com- 
mission Co. stockyard, Ontario, Oregon. On October 28, 1957, 
respondent’s registration under the Act was made inactive at 
respondent’s request. During the months of November and De- 
cember, 1957, respondent operated at the stockyards as a dealer 
within the meaning of that term as defined in the Act. 

3. Respondent, on or about the dates and in four transactions 
set forth in paragraph III of the Order of Inquiry and Notice 
of Hearing, purchased cattle at the Twin City Sales Yard, Lewis- 
ton, Idaho, and knowingly sold or transferred such cattle to the S. 
Weisbart Co., Denver, Colorado, at weights greater than the 
true and correct weights of the cattle. In connection with such 
transactions, respondent entered, or caused to be entered, false, 
fictitious or otherwise incorrect weights on the bills of sale ren- 
dered to said S. Weisbart Co., which weights were substantially 
greater than the actual’ weights of the cattle. 

4. Respondent, at the stockyards, on or about the dates and 
in nine transactions set forth in paragraph IV of the Order of 
Inquiry and Notice of Hearing, bought livestock for his own 
account without furnishing a bond to cover such dealer opera- 
tions as required by the Act and the regulations. 


CONCLUSIONS 
By reason of the facts set forth in Findings of Fact 3 and 4, 
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respondent has violated section 312(a) of the Act (7 U.S.C. 213 
(a)) and sections 201.29 and 201.55 of the regulations (9 CFR 
201.29, 201.55). 

Inasmuch as respondent has consented to the issuance of a 
specified order and complainant has recommended that the or- 
der consented to by respondent be entered, the order will be issued. 


ORDER 


Respondent shall cease and desist from violating the Act and 
the regulations in the manner set forth in the Findings of Fact. 

Respondent’s registration under the Act is suspended for a 
period of two years. 

This order shall become effective on the sixth day after serv- 
ices and copies hereof shall be served upon the parties. 


(No. 6165) 


Jn re Roy C. BULLOCK AND CHARLES MALONE, PARTNERS, d/b/a 
FRONTIER PACKING COMPANY. P&S Docket No. 2437. De- 
cided October 12, 1959. 


Packer—Failure to Pay—Cease and Desist 


Respondents consented to the issuance of an order requiring them to cease 
and desist from failing to pay for livestock purchased. 

Mr. George A. Robertson, for Livestock Division, Agricultural Marketing 
Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


~ This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint and notice of hearing filed 
July 31, 1959, by the Director, Livestock Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The complaint and notice of hearing alleges that respondents 
have violated sections 202(a) and 401 of the Act (7 U.S.C. 192 
(a) and 221). On September 18, 1959, respondents filed an 
answer in which they admit the facts alleged in the complaint 
and notice of hearing, waive oral hearing, and consent to the 
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issuance of a specified order. Complainant has recommended 
that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. At all times material herein respondents, as partners, doing 
business as Frontier Packing Company, Broadway S.E., Albu- 
querque, New Mexico, were a packer within the meaning of the 
act and subject to the provisions of the act. 

2. (a) Respondents, during the period from May 12, 1958 
through July 10, 1959, purchased livestock in interstate com- 
merce at the posted stockyards set forth in Paragraph II (a) 
of the complaint and notice of hearing and failed to pay the 
full purchase price for such livestock. 

(b) Respondents, on or about the dates set forth in Paragraph 
II (b) of the complaint and notice of hearing, purchased live- 
stock at the South Second Livestock Auction, Inc., stockyard, 
Albuquerque, New Mexico, a posted stockyard subject to the 
provisions of the act, and issued checks in payment for such 
livestock to the South Second Livestock Auction, Inc., which 
were returned by the bank upon which they were drawn because 
of insufficient funds. 

3. Respondents, during the period from May 12, 1958 through 
July 10, 1959, failed to keep such accounts, records and memo- 
randa as fully and correctly disclosed all transactions involving 
their operations as a packer. 


CONCLUSIONS 


By reason of the facts set out in the findings of fact above, 
respondents have violated sections 202(a) and 401 of the act 
(7 U.S.C. 192(a) and 221). 

Inasmuch as respondents have agreed to a settlement of this 
case upon a consent order basis and complainant has recom- 
mended that the order: consented to by the respondents be en- 
tered, the order will be issued. 


ORDER 


Respondents shall cease and desist from violating the act in 
the manner set forth in the findings of fact. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 
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(No. 6166) 


In re JAMES H. STEPHENS. P&S Docket No. 2431. Decided Oc- 
tober 12, 1959. 


Violation of Registration Requirements— 
Accounts and Records—Cease and Desist 


Respondent is ordered to cease and desist from buying livestock on a com- 
mission basis without being registered as a market agency. Respond- 
ent is also ordered to keep complete accounts and records. 

Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing 
Service. Mr. G. Osmond Hyde, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed June 5, 1959, by the Di- 
rector, Livestock Division, Agricultural Marketing Service, 
United States Department of Agriculture. Respondent is reg- 
istered with the Secretary as a dealer to buy and sell livestock 
for his own account at several stockyards posted under the act 
and is charged with selling livestock on a commission basis at 
a posted stockyard without being registered with the Secretary 
as a market agency, failing to keep such accounts, records and 
memoranda as fully and correctly disclosed all transactions in- 
volved in his business, and filing an incorrect and false annual 
report for the calendar year 1958. A copy of the complaint and 
a copy of the rules of practice were served upon the respondent. 


At the time of service of the complaint respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that, in accordance with section 202.9 
of the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute and admission of the facts alleged in the com- 
plaint and, in effect, a waiver of oral hearing. Notwithstanding 
such notice, respondent failed to file an answer. The matter was 
referred to G. Osmond Hyde, Chief Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agricul- 
ture, for the preparation of a report without further investiga- 
tion or hearing pursuant to section 202.9(c) of the rules of prac- 
tice. On August 31, 1959, the hearing examiner filed a report 
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containing proposed findings of fact and conclusions and recom- 
mending that respondent be found to have violated the act as 
charged and be ordered to cease and desist from operating as 
a market agency without being registered and to keep proper 
accounts and records. The hearing examiner failed to recom- 
mend that respondent be ordered to cease and desist from filing 
false annual reports. Complainant filed exceptions to the exam- 
iner’s report. 


FINDINGS OF FACT 


1. The Old Spokane Union Stockyards, Spokane, Washington, 
was at all times mentioned herein a posted stockyard subject to 
the provisions of the act. 

2. Respondent, James H. Stephens, is an individual whose ad- 
dress is Route 2, Colbert, Washington. Respondent is registered 
with the Secretary under the act as a dealer to buy and sell live- 
stock for his own account at the Old Spokane Union Stockyards 
and at five additional posted stockyards, and at all times men- 
tioned herein was so registered. 

8. Throughout 1958, respondent purchased livestock for Bec- 
war Packing Company on a commission basis at the stockyard 
without being registered with the Secretary as a market agency to 
furnish such services. 

4. The only accounts, records and memoranda kept by re- 
spondent during 1958 relating to the transactions involved in 
his business were cancelled checks and accounts of purchases and 
sales that were furnished to him by various market agencies, all 
of which are insufficient to disclose fully and correctly all the 
transactions involved in respondent’s business that year. 

5. Respondent filed an annual report with the Department for 
the calendar year 1958 in which he represented that all livestock 
purchases made by him that year were on a dealer basis. This 
report was incorrect by reason of the failure of respondent to 
indicate therein the substantial quantity of livestock purchased 
by him that year on a commission basis for the Becwar Pack- 
ing Company. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, re- 
spondent violated sections 303 and 312(a) of the act (7 U.S.C. 
203 and 213(a)) and section 201.10 of the regulations issued 
thereunder (9 CFR 201.10), and respondent should be ordered 
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to cease and desist from such violations, as recommended by 
complainant. See e.g., In re George Umphlet, 18 A.D. 363 
(1959). By reason of the facts set forth in Finding of Fact 
4, respondent has violated section 401 of the act (7 U.S.C. 221), 
section 201.46 of the regulations issued thereunder (9 CFR 
201.46), and section 402 of the act (7 U.S.C. 222) which makes 
applicable section 10 of an act entitled “An act to create a Fed- 
eral Trade Commission, to define its powers and duties, and for 
other purposes” (15 U.S.C. 50), and respondent should be or- 
dered to cease and desist from such violations, as recommended 
by complainant. See e.g., In re William Stuart and Arthur Hop- 
kins, 16 A.D. 28 (1957). 

By reason of the facts set forth in Finding of Fact 5, respond- 
ent violated section 402 of the act which, as stated above, in- 
corporates in the Packers and Stockyards Act, 1921, as amended, 
section 10 of the Federal Trade Commission Act. The examiner 
failed to recommend that responded be ordered to cease and de. 
sist from such violation as he was of the opinion that there was 
no statutory authority for such an order. Complainant excepted 
to this conclusion. 

Section 10 of the Federal Trade Commission Act provides 
solely for a fine and imprisonment upon conviction in court of 
the violation involved herein. In order to issue the contested 
sanction in this proceeding, it would be necessary to find that 
the filing of a false annual report violated section 312(a) of the 
act. (See section 312(b).) Such section provides as follows: 


“Section 312. (a) It shall be unlawful for any stockyard 
owner, market agency, or dealer to engage in or use any un- 
fair, unjustly discriminatory, or deceptive practice or device 
in connection with the receiving, marketing, buying, or sell- 
ing on a commission basis or otherwise, feeding, watering, 
holding, delivery, shipment, weighing or handling, in com- 
merce at a stockyard, of livestock.” 


Assuming that the filing of a false or incorrect annual report 
constituted an “unfair, unjustly discriminatory, or deceptive 
practice or device,” such practice or device must be “in connec- 
tion with the receiving, marketing, buying...” etc., to come 
within the prohibition contained in section 312(a). We fail to 
see how section 312(a) could properly include the practice in 
- eieeaieaaatnan ° On suspend respondent’s registration for the violation involved may be found 


in the act as supplemented by the Act of July 12, 1943 (7 U.S.C. 204). However, no such 
sanction has been recommended or requested. 
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issue. Complainant cites several cases to demonstrate that the 
Secretary has the power under the act to enjoin registrants from 
filing incorrect reports. See e.g., In re Richard W. Arnold, 12 
A.D. 489 (1953); In re Leo R. Miller, 7 A.D. 778 (1948); In 
ve Bernard J. Flanagan, 7 A.D. 642 (1948). In none of these 
cases was the question of the Secretary’s power so to order in 
issue and we know of none where this question has been square- 
ly raised. The cited cases are not authority for matters merely 
lurking therein. 


ORDER 


Respondent shall cease and desist from buying livestock on 
a commission basis at a posted stockyard without being regis- 
tered to perform such service. 

Respondent shall keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 


his business. 
This order shall become effective on the sixth day after the 
service hereof upon respondent and copies hereof shall be served 


upon the parties. 


(No. 6167) 


In re MARKET AGENCIES AT MISSISSIPPI VALLEY STOCK YARDS. 
P&S Docket No. 1532. Decided October 13, 1959. 


Continuation of Rates and Charges 
Respondents are authorized to continue assessing their current rates and 
charges up to and including October 18, 1960. 
Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing Serv- 
ice. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


, 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on October 11, 1957 (16 
A.D. 964), continuing in effect to and including October 18, 1959, 
an order issued on September 24, 1956 (15 A.D. 1054), authoriz- 
ing assessment of the current temporary schedule of rates and 
charges. 
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On September 22, 1959, a petition was filed by the respond- 
ents requesting that the current schedule of rates and charges 
be continued in effect to and including October 18, 1960, unless 
modified or extended before that date. 

Prior to the issuance of the order of September 24, 1956, 
authorizing increases in the rates and charges, notice of the pe- 
tition therefor was published in the Federal Register, and al- 
though interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch 
as the present petition does not involve an increase of rates and 
charges lawfully prescribed by the Secretary or any rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are un- 
necessary. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted. 

Inasmuch as the parties are agreed, the petition is granted 
and the order of September 24, 1956, is continued in effect dur- 
ing the life of this order. 

It is desired that this order become effective on October 19, 
1959. The Packers and Stockyards Act provides that orders of 
this nature shall not become effective in less than five days after 
their date. Undue delay in making this order effective may ad- 
versely affect the marketing of livestock. Accordingly, good 
cause is found for making this order effective in less than 30 
days. 

This order shall become effective on October 19, 1959, and 
remain in effect to and including October 18, 1960, unless modi- 
fied or extended by further order before the latter date. 


Copies hereof shall be served upon the parties: 


(No. 6168) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, IL- 
LINOIS. P&S Docket No. 402. Decided October 16, 1959. 


Continuation of Rates and Charges 


Respondents are authorized to continue assessing their current rates and 
charges up to and including December 21, 1959. 


OFF 
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Mr. Harold M. Carter, for Livestock Division, Agricultura] Marketing Serv- 
ice. Messrs. Joseph O. Parker and L. Alton Denslow, of Washington, 
D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.). The respondents are now operating under an order 
issued on November 20, 1958 (17 A.D. 1117), authorizing as- 
sessment of the current temporary schedule of rates and charges 
to and including October 21, 1959, unless modified or extended 
before the latter date. 


On October 14, 1959, a petition was filed on behalf of the 
respondents requesting that the current rates and charges be 
continued in effect to and including December 21, 1959. Prior 
to the issuance of the order of November 20, 1958, authorizing 
increases in rates and charges, notice of the petition therefor 
was published in the Federal Register, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Inasmuch as the present petition 
does not involve an increase of rates and charges lawfully pre- 
scribed by the Secretary or any rates and charges for services 
not heretofore covered by order, it is found that further notice 
and public procedure on this order are unnecessary. 

The Livestock Division, Agricultural Marketing Service, filed 
an answer recommending that the petition be granted. 

Since the parties are agreed, the order of November 20, 1958, 
is continued in effect to and including December 21, 1959, unless 
changed by further order before the latter date. 

The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it be- 
come effective on October 22, 1959. The Packers and Stockyards 
Act provides that orders of this nature shall not become effec- 
tive in less than five days after their date. Undue delay in 
making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 

This order shall become effective on October 22, 1959. Copies 
hereof shall be served upon the parties. 
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(No. 6169) 


In re LIEBMANN PACKING COMPANY. P&S Docket No. 2434. 
Decided October 20, 1959. 


Packer—Cease and Desist—Consent Order 


Respondent consented to the issuance of an order requiring it to cease and 
desist from accounting improperly or falsely in connection with live- 
stock purchased. 


Mr. Robert R. Kimmel, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Raymond E. Evrand, of Green Bay, Wisconsin, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a Complaint and Notice of Hearing filed 
June 26, 1959, by the Director, Livestock Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The Complaint and Notice of Hearing charges respondent, a 
packer, with having violated certain provisions of the act in 
connection with its purchases of “T.B. reactor” livestock. Re- 
spondent has filed an amended answer in which it admits the 
allegations set forth in the Complaint and Notice of Hearing, 
waives oral hearing, and consents to the issuance of a specified 
order. Complainant has recommended that the order consented 
to by respondent be issued. 


FINDINGS OF FACT 


1. Respondent is a corporation organized and existing under 
the laws of the State of Wisconsin, with its principal office and 
place of business located at Route 1, Green Bay, Wisconsin. 


2. Respondent is now and at all times material herein was a 
packer within the meaning of the act and subject to the provisions 
of the act, in that respondent is now and at all times material 
herein was engaged in the business of buying livestock in com- 
merce for purposes of slaughter and of manufacturing or prepar- 
ing meats or meat food products for sale or shipment in com- 
merce. 

3. Respondent, on or about the dates and in the three trans- 
actions set forth in paragraph III of the Complaint and Notice of 
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Hearing, and at divers other times during the month of October 
1958, purchased for slaughter purposes “T.B. reactor” livestock 
through its agent, the Drees Livestock Company, Peshtigo, Wis- 
consin. Such livestock were purchased on a live-weight basis 
subject to a condition that the proceeds paid in settlement there- 
for would be reduced if the animals, or any portions thereof, 
were condemned following slaughter. Notwithstanding that in 
the three transactions set forth in paragraph III of the Complaint 
and Notice of Hearing, and in divers other transactions during 
the month of October 1958, such animals, or portions thereof, 
were not condemned following slaughter, respondent, in determin- 
ing the amount of proceeds due and payable to the livestock 
owners or producers, deducted from the live-weights of such 
livestock an arbitrary and artificial weight figure of 45 or 50 
pounds per animal and used the resulting weight figure as the 
basis for determining the amount of proceeds paid to such owners 
or producers. In accounting to the livestock owners or producers, 
respondent, through its agent, the said Drees Livestock Company, 
issued invoices to such owners or producers which falsely rep- 
resented that the weight figure deductions resulted from “con- 
demnation by the Federal Inspector due to T.B. infection.” 

4. Respondent failed to keep such accounts, records, and 
memoranda as fully and correctly disclosed all transactions in- 
volved in its business, in that respondent, in connection with the 
transactions referred to in Finding of Fact 3, failed to keep as part 
of its accounts, records, and memoranda, copies of invoices issued 
to the livestock owners or producers through its agent, the Drees 
Livestock Company, Peshtigo, Wisconsin. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondent has violated sections 202 and 401 of the act (7 U.S.C. 
192, 221). 

Inasmuch as respondent has consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondent be entered, the order will be issued. 


ORDER 


Respondent shall cease and desist from improperly or falsely 
accounting, either directly or through its agents, to the sellers 
of “T.B. reactor” livestock purchased for slaughter purposes that 
deductions from the purchase weights of such livestock, or from 
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the proceeds paid in settlement therefor, resulted from condemna- 
tion of such livestock, or portions thereof, following slaughter. 
Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
its business. 
This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 6170) 


In re M. L. McLEAN AND DouG McLEAN, PARTNERS, d/b/a 
McALESTER LIVESTOCK COMPANY. P&S Docket No. 2438. De- 
cided October 20, 1959. 


Shippers’ Proceeds—Accounts and Records— 
Cease and Desist—Consent Order 


Respondents admitted the violations charged, i.e., improper use of shippers 
proceeds and failure to keep complete and correct accounts and records, 
and consented to an order requiring them to cease and desist from such 
violations. 

Mr. Robert R. Kimmel, for Livestock Division, Agricultural Marketing 
Service. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


, 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed August 13, 1959, by the 
Acting Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respond- 
ents, as partners, are registered with the Secretary of Agricul- 
ture as a market agency to buy and sell livestock on a commission 
basis and as a dealer to buy and sell livestock for their own ac- 
count at the Union Stockyards, McAlester, Oklahoma, and are 
charged with having violated certain provisions of the act and 
the regulations issued thereunder (9 CFR 201.1 et seq.). On 
October 1, 1959, respondents filed an amended answer in which 
they admit the allegations set forth in the complaint, waive oral 
hearing, and consent to the issuance of a specified order. Com- 
plainant has recommended that the order consented to by respond- 
ents be issued. 
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FINDINGS OF FACT 


1. The Union Stockyards, McAlester, Oklahoma, hereinafter 
referred to as the stockyard, was at all times mentioned herein, 
and is now, a posted stockyard subject to the provisions of the 
act. 

2. Respondents are registered with the Secretary of Agricul- 
ture as a market agency to buy and sell livestock on a commission 
basis and as a dealer to buy and sell livestock for their own ac- 
count, at the stockyard, and at all times mentioned herein respond- 
ents were so registered. 

3. Respondents, at the stockyard, during the period from July 
17, 1958, through January 5, 1959, used for purposes of their 
own the proceeds resulting from the sale of livestock consigned 
to them for sale on a commission basis, thereby endangering or 
impairing the faithful and prompt accounting for and payment 
of such portion thereof as may be due the shippers or consignors 
of livestock. Specifically, respondents, following the sale of con- 
signed livestock in the twenty transactions set forth in paragraph 
III of the complaint, extended credit to the buyers thereof for 
the purchase price of the livestock without depositing in their 
account for shippers’ proceeds an amount equal thereto for periods 
up to 178 days. As of January 14, 1959, respondents’ use of 
proceeds due the consignors of livestock resulted in a deficit 
balance of $6,510.16 in their account for shippers’ proceeds. 

4. Respondents, at the stockyard, in connection with the sale 
of livestock consigned to them for sale on a commission basis 
during the months of November and December 1958, generally 
issued accounts of sale to the consignors of the livestock which 
failed to show the full, true, and correct name of the livestock 
purchaser, in that such accounts of sale showed the purchaser 
as “M 19”, “XX”, “D&H”, “H&H”, “Me 19”, “C.W.”, “E.A. 9”, 
“e", OO", “T3", “2, BAe. @2C. Te; “er, “ae 
7", “SO 13°, “Ten 3", “EG 2. 

5. Respondents, during the period from August 21, 1958, 
through January 14, 1959, failed to keep such accounts, records, 
and memoranda as fully and correctly disclosed all transactions in 
their business. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3, 4, and 5, 
respondents have violated sections 307, 312(a), and 401 of the 
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act (7 U.S.C. 208, 213(a), 221) and sections 201.40, 201.41, and 
201.43 of the regulations (9 CFR 201.40, 201.41, 201.43). 
Inasmuch as respondents have consented to the issuance of a 
specified order and complainant has recommended that the order 
consented to by respondents be entered, the order will be issued. 


ORDER 


Respondents shall cease and desist from violating the act and 
the regulations in the manner set forth in the Findings of Fact. 

Respondents shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds” and shall maintain such account in accordance 
with the provisions of section 201.42 of the regulations under the 
act. 

Respondents shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
their business. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 6171) 


In re DENVER UNION STOCK YARD COMPANY. P&S Docket No. 
450. Decided October 21, 1959. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
and to assess such rates and charges up to and including December 31, 
1961. ; 

Mr. Harold M. Carter, for Livestock Division, Agricultura] Marketing 
Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on April 15, 1959 (18 A.D. 
352), which as modified by an order issued on April 30, 1959 (18 
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A.D. 361), authorizes the respondent to assess the current tem- 
porary schedule of rates and charges to and including December 
31, 1960, unless modified or extended by further order before the 
latter date. 


On September 16, 1959, a petition was filed on behalf of the 
respondent requesting authority to make certain modifications in 
the current temporary schedule of rates and charges, and re- 
questing that the current schedule, as so modified, be continued 
in effect to and including December 31, 1961. 


Notice of this petition and its contents was published in the 
Federal Register on September 29, 1959 (24 F.R. 7839), and, 
although interested persons were afforded an opportunity to in- 
dicate a desire to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by 
its attorney, filed an answer recommending that the petition be 
granted. 


Since the parties are agreed, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on September 16, 1959, and to 
assess such current schedule, as so modified, during the life of 
this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Any undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including December 
31, 1961, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 











1146 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 18 A.D. 1146 


(No. 6172) 


WILLIAM NICKLAS v. CHARLES J. ROUSE, d/b/a LIMON LIVESTOCK 
SALES COMPANY. P&S Docket No. 2365. Decided October 21, 
1959. 


Petition for Reconsideration—Dismissal 
The order of August 18, 1959, is supported by the record. The petition for 


reconsideration is dismissed and the stay order of September 9, 1959, 
is vacated. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


An order was issued in this proceeding under the Packers and 
Stockyards Act, 1921, as amended, on August 18, 1959. On 
September 4, 1959, respondent, by his attorney, filed an Applica- 
tion For Reconsideration of Preliminary Statement, Findings of 
Fact, Conclusions, and Order. Subsequently, on September 8, 
1959, complainant filed an answer to respondent’s application for 
recconsideration. A stay order was issued on September 9, 1959, 
pending issuance of further order in the proceeding. 

Upon reconsideration of the record it is concluded that the 
Findings of Fact and Conclusions set out in the order of August 
18, 1959, are supported by the record and proper in the circum- 
stances. Accordingly, the petition for reconsideration is dismissed 
and the stay order vacated. 

The respondent shall pay to the complainant within 30 days 
from the date hereof as reparation the reparation awarded in the 
order of August 18, 1959. 

Copies of this order shall be served upon the parties. 


(No. 6173) 


In re SUPREME MEAT COMPANY, INC. P&S Docket No. 2399. 
Decided October 21, 1959. 


Packer—Meat Grading—Cease and Desist 


Respondent is ordered to cease and desist from getting USDA official grades 
stamped upon its meat without having the meat officially graded and 
from having a false USDA grade stamped upon its meat. 
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Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing 
Service. Mr. Victor Packman, of St. Louis, Missouri, for respondent. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


In this proceeding involving alleged violations of Section 202 (a) 
of the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 
181 et seg.), exceptions were not filed to the hearing examiner’s 
report recommending that respondent be found to have violated 
the act as charged and that respondent be ordered to cease and 
desist from the violations found. 

Accordingly, the “Findings of Fact,” “Conclusions” and 
“Order” proposed by the hearing examiner in his report are 
adopted as the final decision and order herein. 


FINDINGS OF FACT 


1. Respondent, at all times material herein, was and now is 
a corporation doing business as a packer, as that term is defined in 
the act, at 314 South 21st Street, St. Louis, Missouri, and thus 
was and is now subject to the provisions of the act. 

2. Respondent, on or about February 4, 1957, through D. W. 
Canis, president of respondent, knowing that Patrick H. Breeden, 
a meat grader employed by the United States Department of 
Agriculture, was only authorized to render specification or ac- 
ceptance service under the meat grading regulations to respondent 
on such date, caused Breeden to brand, in respondent’s packing 
plant, four ribs and two hindquarters of beef as “USDA Choice,” 
an official grade designation under the meat grading regulations 
of the Department. 

3. Subsequent to February 4, 1957, respondent used the 
“USDA Choice” grade designation branded on the said four ribs 
and two hindquarters of beef by Breeden, as described in Finding 
of Fact 2, without proper authorization and for the purpose of 
misrepresentation or deception. 

4. Respondent, on or about May 28, 1957, through D. W. 
Canis, president of respondent, knowing that Patrick H. Breeden, 
a meat grader employed by the United States Department of 
Agriculture, was not authorized to render service under the meat 
grading regulations to respondent on such date, caused Breeden 
to brand, in respondent’s packing plant, six short loins, two full 
loins and two shoulder clods of beef as “USDA Good,” an official 
grade designation under the meat grading regulations of the 
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Department, when in fact the six short loins and the two shoulder 
clods were only eligible for “Commercial” grade and the two full 
loins were only eligible for “Utility” grade. 

5. Subsequent to May 28, 1957, respondent used the “USDA 
Good” grade designation falsely and incorrectly branded on the 
six short loins, two full loins and two shoulder clods of beef by 
Breeden, as described in Finding 4, without proper authorization 
and for the purpose of misrepresentation or deception. 

6. Respondent, on or about December 10, 1957, through D. W. 
Canis, president of respondent, knowing, that Patrick H. Breeden, 
a meat grader employed by the United States Department of 
Agriculture, was not authorized to render service under the meat 
grading regulations to respondent on such date, caused Breeden 
to brand, in respondent’s packing plant, three hindquarters and 
cne round of beef as “USDA Choice,” an official grade designation 
under the meat grading regulations of the Department, when in 
fact the three hindquarters and one round of beef were only 
eligible for “Good” grade. 

7. On or about December 13, 1957, respondent used the 
“USDA Choice” grade designation falsely and incorrectly branded 
on the three hindquarters and one round of beef by Breeden, as 
described in Finding of Fact 6, without proper authorization and 
for the purpose of misrepresentation or deception. 

8. Respondent was granted meat inspection service on July 
11, 1955, and has had meat inspection service continuously since 
said July 11, 1955. In applying for meat inspection service, 
respondent declared its intention of putting meat or meat food 
products in interstate commerce and furnished the Department 
an estimate of the amount of meat it intended to dispose of in 
interstate commerce. 


CONCLUSIONS 


The record in this proceeding clearly establishes that respond- 
ent was a packer, as that term is defined in the act, at all times 
material herein. The evidence shows that during the 1955-1958 
period respondent prepared meat or meat food products at its 
St. Louis, Missouri, plant for sale or shipment outside of the 
State of Missouri, and that throughout the year 1957, when the 
alleged violations of the act occurred, respondent marketed some 
of such prepared meat and meat food products in commerce. 
Respondent was granted meat inspection service on July 11, 1955, 
and has had meat inspection continuously since said date. Re- 
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spondent declared its intention of putting meat or meat food 
products in interstate commerce and furnished to the Department 
an estimate of the amount of meat it intended to dispose of in 
interstate commerce when it filed its application for meat inspec- 
tion service. 

Respondent was notified by the Department on April 20, 1956, 
that on the basis of the information submitted by respondent on 
a packer inquiry form dated April 4, 1956, that respondent was 
subject to the provisions of the Packers and Stockyards Act. 
(Complainant’s Exhibits 7A, 7B.—Tr. 133-136). Respondent 
was supervised as a packer doing interstate business. (Com- 
plainant’s Exhibit 12;—Tr. 215-223). Respondent is a packer 
within the meaning of the act as shown by the annual reports 
filed by it with the Department for the fiscal years ending March 
31, 1957 and March 31, 1958. (Complainant’s Exhibits 8A, 8B; 
Tr. 178-181). Invoices issued by respondent show that in May, 
June, July, August, September, November and December, 1957, 
as well as in January 1958, respondent sold and shipped meat and 
meat products to various purchasers in the State of Illinois (Com- 
plainant’s Exhibits 11A; 11B; 11C; Tr. 202-207). 


Respondent prepares for sale and sells meat and meat food 
products at wholesale both locally and interstate. All business 
is carried on as an integrated operation. It maintains one plant. 
There is no distinction made by respondent in the purchasing, 
processing and handling of meat between that sold locally and 
that sold interstate. At least a substantial part of the meat 
processed by the respondent is purchased by it in interstate com- 
merce or from packers engaged in interstate commerce. During 
the period in question, respondent maintained federal meat in- 
spection at its plant so that all its products were eligible for 
shipment in interstate by the respondent or by any person who 
bought the respondent’s products. In the course of such business 
respondent engaged in the practices charged against it—causing 
a meat grader employed by the Untied States Department of 
Agriculture to grade incorrectly, with the official stamp of the 
Department, various pieces of meat in respondent’s plant and 
using the incorrect grades stamped on such meat for the purpose 
of misrepresentation or deception. 

Respondent contends that the practices charged against it are 
not shown to have occurred “in commerce” within the meaning 
of Section 202(a) of the act. 
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We believe that such practices engaged in by respondent are 
unquestionably in commerce within the meaning of the act. 


Section 202 of the act, in part, makes it unlawful for any 
packer to engage in or use any unfair, unjustly discriminatory, 
or deceptive practice or device in commerce. Section 2(a) (6) 
of the act defines commerce as interstate or foreign commerce. 


Section 2(b) of the act provides that without “in anywise 
limiting the foregoing definition” a transaction with respect to 
an article is defined to be in commerce if the article is part of the 
current of commerce usual in the livestock and meat packing 
industry whereby livestock, meats, or products are sent from one 
State with the expectation that they will end their transit in 
another State including purchase or sale for slaughter in one 
State and shipment of the products outside the State of slaughter. 


Section 2(b) of the act on its face clearly covers the instant 
case. As we have pointed out, respondent is a packer under the 
act operating an integrated business wherein it purchases, prepares 
for sale and sells meat and meat food products both locally and 
interstate. The respondent’s business and its transactions occur- 
ring therein are, therefore, in that current of commerce usual 
in the meat packing industries whereby meats are sent from one 
State to another. The meat handled by respondent is a part and 
parcel of the usual commerce from the livestock raiser to the 
consumer. There is nothing in the record to suggest that re- 
spondent’s business in this respect is in any way unique. The 
transactions in question occurred in the course of respondent’s 
business and were with respect to meat being handled by re- 
spondent. It necessarily follows that such transactions were in 
commerce within the meaning of section 2(b) of the act. 


It is well settled that where as here interstate and intrastate 
activities of a business are comingled and interwoven, the regula- 
tion of the latter activities is so incidental to and inseparable from 
the regulation of the former activities as properly to be deemed 
included in the authority over interstate commerce conferred by 
statute. To conclude otherwise is to proceed upon the erroneous 
assumption that such a business can be separated into its several 
elements and the nature of each determined regardless of its rela- 
tion to others or to the business as a whole. Such a fragmented 
view of a business in applying the act is obviously impossible 
where the interstate phases thereof are inseparably inter-related, 
as the record here shows to be the case. Under such circumstances 
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the respondent cannot hide behind the facade of its local activities 
so as to escape the regulatory ambit of the act. 


We believe that it is clear from the terms, the history and the 
manifest purposes of the act that the practices engaged in by the 
respondent occurred in commerce within the meaning of the act. 


Respondent relies upon Federal Trade Commission v. Bunte 
Brothers, Inc., 312 U. S. 349. Here a totally different situation 
is presented and it has no bearing on the instant case. We are 
dealing here with the interpretation of a different statute. The 
Federal Trade Commission Act does not contain language similar 
to that in section 2(b) of the Packers and Stockyards Act. The 
two acts are vastly different in their historic setting, purposes, 
and the businesses which they affect. 


Respondent contends that the evidence fails to establish that 
respondent committed the acts charged against it. We do not 
agree with this contention. 


The evidence shows that meat was roller-marked with official 
grade designations in respondent’s plant by Breeden on or about 
February 4, May 28, and December 10, 1957. Breeden admitted 
that he so marked beef in respondent’s plant on February 4 and 
December 10. Breeden did not admit or deny that he grade- 
marked beef in respondent’s plant on or about May 28, 1957, but 
attempted to explain the “OR” initial designation branded on the 
meat by suggesting that the meat could have been purchased by 
respondent already graded and branded from “a packing house 
that I was assigned to” (Tr. 169-170, 259). The evidence shows 
that the meat roller-marked by Breeden on February 4 and Decem- 
ber 10, was graded and marked by Breeden at the request of 
D. W. Canis, president of respondent corporation. 


The evidence also shows that Breeden was not authorized to 
grade and roller-mark meat at respondent’s plant on any of the 
dates recited herein. Breeden admitted that he was not assigned 
to respondent’s plant to do meat grading on any of said dates. 
Breeden also admitted that’he did not execute a certificate for 
meat grading at respondent’s plant on any of the dates recited 
herein, although such a certificate is a requirement for meat 
grading. The evidence shows that during the year 1957 Breeden 
was assigned to respondent’s packing plant only once, on February 
4, and that such assignment was to perform “acceptance work” 
only. Breeden testified that on February 4, and December 10, 
he graded meat at respondent’s plant at the request of D. W. 
Canis, president of respondent corporation. Canis admitted that 
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in a telephone conversation with Breeden in December 1957, he 
had told Breeden that he had “a few hindquarters here that are 
outstanding” and had suggested to him that he”. . . come in and 
look at them. . .” He also admitted that Breeden was in re- 
spondent’s plant that December and had grade-marked meat for 
respondent (Tr. 267-270). Canis neither admitted nor denied 
that the meat grading done by Breeden in respondent’s plant 
on February 4, 1957, had been done at his request. Canis pointed 
out that “according to the bill” Breeden was at respondent’s 
plant on that day and so “I may have asked him to grade some- 
thing.” (Tr. 258). 

The evidence shows that Breeden was assigned to Armour and 
Company during December 1957, while the beef in question here- 
in found in respondent’s plant that month rolled “USDA Choice”, 
bore the meat inspection establishment designation No. 659, and 
the grader’s identifying initials “OR”. The “OR” were official 
grading identification initials assigned to Breeden by the Meat 
Grading Branch and the establishment designation No. 659 which 
appeared on the meat, indicated that the beef had originated with 
and been inspected at the Monarch Packing Company. (Tr. 29-82 
and 227-230). 


Respondent’s president knew or should have known that re- 
quests for meat grading services should have been made to the 
Main Station instead of directly to Breeden as was done. Canis 
admitted that this was the regular way to do it and that he could 
not recall ever having asked other graders to go to respondent’s 
plant, as he did in connection with the February and December 
transactions when he requested Breeden to grade-mark meat for 
respondent (Tr. 279-280). Moreover, the testimony of Kastner, 
one of complainant’s witnesses, shows that it is common knowledge 
among packers in the St. Louis area that official meat grading 
service is obtained only through requests made to the Main Sta- 
tion and that respondent had regularly “called in and asked for 
grading service” in accordance with the established practice (Tr. 
231-234). Respondent knew of the requirement and the method 
of issuance of meat grade certificates to cover services performed 
by meat graders (Complainant’s Exhibit 5-B). Respondent, on 
numerous occasions during 1957, received meat grade certificates 
issued in connection with contract acceptance work done for it 
by various meat graders and was billed by the Meat Grading 
Branch for the services rendered by such meat graders on the 
basis of such certificates. Respondent’s complete indifference to 
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Breeden’s known failure to issue certificates covering operations 
herein is proof that respondent knew that the action requested of, 
and performed by, Breeden was improper. 


The evidence shows that Breeden was officially assigned to 
respondent’s plant only once during the entire year 1957 and that 
on that occasion, February 4, his assignment was restricted to 
the performance of “acceptance work” in connection with a “state 
contract.” At no time during 1957 was Breeden authorized by 
the Main Station of the Meat Grading Branch to perform meat 
grading for respondent. On May 28 and December 10, when 
Breeden grade-marked meat in respondent’s plant, he was as- 
signed to plants of other packers, the Royal Packing Company in 
May and Armour and Company in December. We must conclude 
that the meat grading done by Breeden for respondent in respond- 
ent’s plant on February 4, May 28, and December 10, 1957, was 
unauthorized. We also conclude that such unauthorized action 
on February 4 and December 10 was taken at the request or 
instigation of respondent’s president. The unauthorized meat 
grading on May 28 followed the same pattern found in the Febru- 
ary and December operations, and so obviously must have been 
done at the request or instigation of respondent’s president. 


The evidence shows that the meat grade-marked by Breeden 
in respondent’s plant in May and December not only had been 
grade-marked without proper authorization, but was of a lower 
quality than the grade mark indicated. Some of such meat had 
been upgraded by as much as two grades (Tr. 16-19; 24-27; 104; 
226-229). Also (Tr. 19-20; 29-30; 44-46; 72). 

The evidence shows that the misbranded meat could not have 
been graded in the packing plants from which respondent pur- 
chased it and where it originated (Complainant’s Exhibits 9—A, 
9-B, 10-A, 10-B; Tr. 183-185, 187-190). 

It is not possible to ascertain the actual disposition of all of 
the improperly branded meat herein. Canis, in explaining the 
“disappearance” of the improperly branded meat found in re- 
spondent’s cooler December 13, stated that he “wouldn’t know” 
what happened to the meat and suggested that “it evidently was 
sent out in the regular trade” (Tr. 283). Undoubtedly, all of 
the improperly branded meat was sold to respondent’s customers 
in the regular course of respondent’s operations, along with re- 
spondent’s other meat and meat products, and with the improper 
grade brands still imprinted on it. Respondent’s only purpose 
in getting Breeden to grade-mark meat in its plant without 
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authorization and to misbrand meat would have been to enable 
it to use the meat for purposes of misrepresentation or deception. 

Respondent, during the entire year 1957, was a packer subject 
to the provisions of the act and engaged in preparing meat and 
meat products for sale in commerce, and sold some of such meat 
and meat food products in Illinois during said year. The im- 
properly branded meat involved in the May and December grad- 
ing operations was handled as a part of respondent’s operations 
in commerce and it is reasonable to assume that the improperly 
branded meat involved in the February grading operation was 
similarly handled. 

Respondent, by causing Patrick H. Breeden, a meat grader em- 
ployed by the United States Department of Agriculture, to im- 
print with brands of official grading under the meat grading 
regulations of the Department, by use of an official grade roller, 
meats which had not been graded under said regulations as so 
imprinted and some of which meats were in fact of an inferior 
grade, and using such brands on said meats without proper 
authority and for the purpose of misrepresentation and decep- 
tion, as described in the Findings of Fact, engaged in and used 
an unfair and deceptive practice and device in commerce, in 
violation of section 202(a) of the act. 

Ail contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., inconsistent with this report are 
denied. 


ORDER 


Respondent shall cease and desist from engaging in the unfair 
and deceptive practice and device specified herein. 





(No. 6174) 


In re CHARLIE KINN, d/b/a CHARLIE KINN COMMISSION COMPANY. 
P&S Docket No. 2392. Decided October 26, 1959. 


Shippers’ Proceeds—Cease and Desist— 
Consent Order 


a 









Respondent consented to an order requiring him to cease and desist from 
improperly using shippers’ proceeds and to establish and maintain a 
separate bank account for shippers’ proceeds. 
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Mr. Earl L. Saunders, for Livestock Division, Agricultura] Marketing Service. 
Graves, Kizer & Gaiser, of Spokane, Washington, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
a complaint filed on June 1, 1959, by John C. Pierce, Acting 
Director of the Livestock Division, Agricultural Marketing Ser- 
vice. It is alleged in the complaint that respondent had misused 
shippers’ proceeds in wilful violation of sections 307 and 312 
of the act (7 U.S.C. 208, 213) and sections 201.40 and 201.41 of 
the regulations (9 CFR 201.40, 201.41). Respondent has filed 
an amended answer in which (1) he admits the facts alleged in 
paragraphs I and II of the complaint; (2) he neither admits nor 
denies the allegations set forth in paragraphs III and IV of the 
complaint; (3) he states that for the purposes of this proceeding 
and for such purposes only, the order in this proceeding may con- 
tain and include findings of fact and conclusions based upon the 
allegations set forth in the complaint as the findings of fact and 
conclusions of the Secretary of Agriculture; and (4) he consents 
to the issuance, without oral hearing, of an order requiring him 
to cease and desist from the violations alleged in the complaint. 
The Livestock Division, by its attorney, has recommended that 
an order in the form suggested by respondent be entered and that 
respondent be ordered to deposit the gross proceeds received from 
the sale of livestock on commission in a separate bank account 
designated as “Custodial Account for Shippers’ Proceeds” or a 
similar identification and not withdraw funds therefrom for any 
purposes except those for which shippers’ proceeds may be prop- 
erly used. 


FINDINGS OF FACT 


1. The Old Spokane Union Stockyards, Spokane, Washington, 
hereinafter referred to 4s the stockyard, was at all times men- 
tioned herein and now is a posted stockyard subject to the provi- 
sions of the act. 

2. Respondent is registered with the Secretary of Agriculture 
as a dealer to buy and sell livestock for his own account and as 
a market agency to buy and sell livestock on a commission basis 
at the stockyard, and at the times mentioned herein since October 
24, 1958, respondent was so registered. At the times mentioned 
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herein prior to October 24, 1958, respondent was registered with 
the Secretary of Agriculture as a market agency only. 

38. Respondent used funds received as proceeds from the sale 
of livestock consigned to him for sale on a commission basis for 
purposes of his own, that is, for purposes other than the payment 
of lawful marketing charges and the remittance of net proceeds 
to shippers, in that respondent on or about the dates listed below 
transferred from the shippers’ proceeds account to his general 
account and used to finance his own livestock dealings, varying 
amounts of cash in excess of the authorized withdrawals for his 
buying and selling services and the payment of legal charges, 
as follows: 

October 20, 1958 $5,000.00 
October 27, 1958 5,200.00 
November 3, 1958 4,000.00 
December 15, 1958 500.00 

4. Respondent on December 23, 1952, pursuant to section 
202.5 of the rules of practice governing proceedings under the 
act (9 CFR 202.5), entered into a stipulation in which he admitted 
violating the act and the regulations issued pursuant thereto 
during the period from on or about January 1, 1952, to September 
1, 1952, by using proceeds received from the sale of livestock 
consigned to him for sale on a commission basis for purposes of 
his own. Respondent further stipulated that he would cease and 
desist from using for his personal use and benefit funds in his 
possession or control belonging to owners and consignors of live- 
stock consigned to him for sale on a commission basis, would 
thereafter deposit the gross proceeds received from the sale of 
livestock handled on a commission basis in a separate account to 
be designated as “Custodial Account for Shippers’ Proceeds,” 
that he would draw on such account only. for payment of the net 
proceeds to the person or persons entitled thereto and to obtain 
therefrom the sums due him as compensation for his services and 
for such sums as may be required to pay all legal charges against 
consignors of livestock, and agreed that, if at any time in the 
future he engaged in any practice prohibited under the act, such 
stipulation would be admissible as evidence of the acts, facts and 
practices set forth therein in any subsequent proceeding against 
him under the act. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it 
is concluded that respondent has violated sections 307 and 312 
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of the act (7 U.S.C. 208, 213) and sections 201.40 and 201.41 
of the regulations (9 CFR 201.40, 201.41). 


ORDER 


1. Respondent shall cease and desist from making such use or 
disposition of funds received as proceeds from the sale of live- 
stock on a commission basis as will in any manner endanger or 
impair the prompt and faithful accounting therefor and payment 
of such funds to the person entitled thereto. 

2. Respondent shall deposit the gross proceeds received from 
the sale of livestock on commission in a separate bank account 
designated as “Custodial Account for Shippers’ Proceeds” or some 
similar identification, and shall not withdraw funds therefrom 
for any purposes except those for which shippers’ proceeds may 
be properly used, in accordance with section 201.42 of the regula- 
tions under the act (9 CFR 201.42). 

This order shall become effective on the sixth day after its 
service upon the respondent. 


(No. 6175) 


In re NORTHWEST LIVESTOCK AUCTION COMPANY, INC. P&S 
Docket No. 2426. Decided October 26, 1959. 


Shippers’ Proceeds—Improper Practices— 
Suspension of Registration—Consent 
Order 


Respondent consented to an order requiring it to cease and desist from im- 
properly using shippers’ proceeds and from aiding persons not registered 
under the act to engage in dealer activities. Respondent’s registration 
is suspended for 20 days. 

Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Ser- 
vice. Mr. C. T. ‘Tad’ Samders, of Kansas City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
a complaint filed on May 22, 1959, by the Director of the Livestock 
Division, Agricultural Marketing Service. Respondent is charged 
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with violating certain provisions of the act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). 

Respondent has filed an amended answer in which (1) it admits 
the facts alleged in paragraphs I and II of the complaint; (2) 
it neither admits nor denies the allegations set forth in paragraphs 
III through VIII of the complaint; (3) it states that for the 
purposes of this proceeding and for such purposes only, the order 
in this proceeding may contain and include findings of fact and 
conclusions based upon the allegations set forth in the complaint 
as the findings of fact and conclusions of the Secretary of Agri- 
culture; and (4) it consents to the issuance, without oral hearing, 
of an order (a) requiring respondent to cease and desist from the 
practices complained of in the complaint, and (b) suspending 
respondent’s registration under the act for a period of 20 days. 
The Livestock Division, by its attorney, has recommended that 
an order in the form suggested by the respondent be entered and 
that respondent be ordered to deposit the gross proceeds received 
from the sale of livestock on commission in a separate bank ac- 
count designated as “Custodial Account for Shippers’ Proceeds” 
or by a similar identification and not withdraw funds therefrom 
for any purposes except those for which shippers’ proceeds may 


be properly used. 


FINDINGS OF FACT 


1. The Old Spokane Union Stockyards, Spokane, Washington, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein and is now a posted stockyard subject to the provi- 
sions of the act. 

2. Respondent, a corporation, is registered with the Secretary 
of Agriculture as a market agency to buy and sell livestock on a 
commission basis and as a dealer to buy and sell livestock for 
its own account at the stockyard, and at all times mentioned herein 
respondent was so registered. 

3. Respondent, at the stockyard, on the dates and in the 
transactions referred to in paragraph III of the complaint, pur- 
chased livestock consigned to it for sale on a commission basis to 
fill purchase orders, paid for such livestock with checks drawn on 
respondent’s account for shippers’ proceeds and thereafter failed 
to reimburse such account for the funds used for several days. 

4. Respondent, at the stockyard, during the months of June 
through December 1958, aided and assisted Paul Simpson to 
operate at the stockyard as a dealer within the meaning of the 
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ns act although respondent knew or should have known that said 
Simpson was not registered with the Secretary of Agriculture 
its and not bonded as required by the act and the regulations. Re- 
2) spondent, at the stockyard, throughout such period financed Paul 
hs Simpson in his dealer operations, performed bookkeeping and 
he clerical services for him in connection with such operations, and 
er permitted him to buy livestock from and sell livestock through 
ad respondent for speculative purposes. 
" 5. Respondent, at the stockyard, during the period May 1958, 
- through January 1959, aided and assisted Roy Devoe to operate 
g, at the stockyard as a dealer within the meaning of the act although 
0d respondent knew or should have known that said Devoe was not 
is registered with the Secretary of Agriculture and not bonded as 
- required by the act and the regulations. Respondent, at the 
at stockyard, throughout such period financed Roy Devoe in his 
d dealer operations, performed bookkeeping and clerical services 
. for him in connection with such operations, and permitted him to 
- buy livestock from and sell livestock through respondent for specu- 
‘ lative purposes. 
y 6. Respondent, at the stockyard, on or about the dates and 






in the transactions referred to in paragraph VI of the complaint, 
sold livestock consigned to it for sale on a commission basis to a 
partnership composed of Lee Hestekin, its auctioneer, and Charles 
A. Isaman. 


7. Respondent, at the stockyard, on or about the dates and in 
the transactions referred to in paragraph VII of the complaint, 
filled orders from McGregor Land and Livestock Company for 
the purchase of livestock on a commission basis with livestock 
purchased by respondent from Roy Devoe and Paul Simpson, 
unregistered dealers whose operations were being financed by 
respondent, and in accounting to McGregor Land and Livestock 
Company, respondent submitted accounts of purchase which failed 
to disclose that the livestock was purchased from persons in whose 
operations respondent had a pecuniary interest. 



















CONCLUSIONS 






By reason of the facts set forth in Findings of Fact 3 through 
7, it is concluded that respondent has violated sections 304, 307 
and 312 of the act (7 U.S.C. 205, 208, 213), and sections 201.40, 
201.41, 201.44, 201.57 and 201.60 of the regulations (9 CFR 201.40, 
201.41, 201.44, 201.57, 201.60). 
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ORDER 


1. Respondent and respondent’s agents, representatives and 
employees shall cease and desist from engaging in the unfair, 
unjustly discriminatory and deceptive practices described in the 
Findings of Fact. 

2. Respondent shall deposit the gross proceeds received from 
the sale of livestock on commission in a separate bank account 
designated as “Custodial Account for Shippers’ Proceeds” or by 
some similar identification, and shall not withdraw funds there- 
from for any purposes except those for which shippers’ proceeds 
may be properly used, in accordance with section 201.42 of the 
regulations under the act (9 CFR 201.42). 

8. Respondent’s registration under the act is suspended, be- 
ginning on the effective date of this order, for a period of 20 days. 

This order shall become effective on the sixth day after its 
service upon the respondent, and copies hereof shall be served 
upon the parties. 


(No. 6176) 


In re ARTHUR SCHMIDT, EARL SCHMIDT AND REUBEN SCHMIDT, 
partners, d/b/a SPOKANE LIVESTOCK COMMISSION COMPANY. 
P&S Docket No. 2427. Decided October 26, 1959. 


Misuse of Shippers’ Proceeds—Improper Practices— 
Suspension of Registration—Consent Order 


Respondents consented to an order requiring them to cease and desist from 
violating the act as charged in the complaint. Their registration is 
suspended for ten days. 


Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing 
Service. Graves, Kizer & Gaiser, of Spokane, Washington, for re- 
spondents. . 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
a complaint filed on May 22, 1959, by the Director of the Live- 
stock Division, Agricultural Marketing Service. Respondents are 
charged with violating certain provisions of the act and the 
regulations issued thereunder (9 CFR 201.1 et seq.). 
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Respondents have filed an amended answer in which (1) they 
admit the facts alleged in paragraphs I and II of the complaint; 
(2) they neither admit nor deny the allegations set forth in 
paragraphs III through X of the complaint; (3) they state that 
for the purposes of this proceeding and for such purposes only, 
the order in this proceeding may contain and include findings of 
fact and conclusions based upon the allegations set forth in the 
complaint as the findings of fact and conclusions of the Secretary 
of Agriculture; and (4) they consent to the issuance, without 
oral hearing, of an order (a) requiring them as partners with 
each other or other persons, as individuals or otherwise, to cease 
and desist from the practices complained of in the complaint, and 
(b) suspending their registration under the act for a period of 
ten days. The Livestock Division, by its attorney, has recom- 
mended that an order in the form suggested by respondents be 
entered and that respondents be ordered to deposit the gross pro- 
ceeds received from the sale of livestock on commission in a 
separate bank account designated as “Custodial Account for Ship- 
pers’ Proceeds” or by a similar identification, and not withdraw 
funds therefrom for any purposes except those for which ship- 
pers’ proceeds may be properly used. 


FINDINGS OF FACT 


1. The Old Spokane Union Stockyards, Spokane, Washington, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein and is now a posted stockyard subject to the provi- 
sions of the act. 

2. Respondents are registered with the Secretary of Agricul- 
ture as a market agency to buy and sell livestock on a commission 
basis and as a dealer to buy and sell livestock for their own ac- 
count at the stockyard. Respondents are also registered with the 
Secretary of Agriculture as a dealer to buy and sell livestock for 
their own account at the Twin City Sales Yard, Lewiston, Idaho, 
and the Northern Pacific Stockyards, Missoula, Montana, both of 
which are posted stockyards. At the times hereinafter mentioned 
respondents were so registered. 

3. Respondents, at the stockyard, during the period from 
January 1, 1958, through January 30, 1959, used funds received 
as proceeds from the sale of livestock consigned to them for sale 
on a commission basis for purposes of their own and purposes 
other than the payment of lawful marketing charges and the 
remittance of net proceeds to shippers, thereby endangering or 
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impairing the faithful and prompt accounting therefor and pay- 
ment of the portions thereof due the owners or consignors of 
livestock or other persons having an interest therein. On January 
30, 1959, respondents had a shortage of $10,118.60 in their cus- 
todial account for shippers’ proceeds. As of such date, respond- 
ents had outstanding checks drawn on such account amounting 
to $52,941.50 and had to offset these liabilities a balance in such 
account of $35,901.34, and current proceeds receivable of 
$6,921.56. 

4. (a) Respondents, at the stockyard, on or about the dates 
and in the transactions referred to in paragraph IV of the com- 
plaint and at divers other times during the period from January 
1, 1958 until February 25, 1959, sold livestock consigned to them 
for sale on a commission basis to their employee, Don Ziegwied, 
who purchased for speculative purposes. 

(b) Respondents financed such purchases of livestock by said 
Ziegwied by issuing checks against respondents’ custodial ac- 
count for shippers’ proceeds for the net proceeds due the con- 
signors of the livestock, extending credit to said Ziegwied for 
the purchase price of the livestock beyond the normal period in 
the regular course of business and thereby not requiring said 
Ziegwied to pay promptly the purchase price of the livestock. 

5. Respondents, at the stockyard, in connection with the trans- 
actions referred to in paragraph IV of the complaint, knowingly 
aided and assisted their employee, Don Ziegwied, to operate as a 
dealer within the meaning of the act without being registered 
with the Secretary of Agriculture and without furnishing a bond 
as required by the act and the regulations, although at the time 
of such transactions respondents knew or should have known that 
Ziegwied was operating as a dealer within the meaning of the 
act and was not registered or bonded as a dealer. Respondents 
during the year 1958 further aided and assisted said Ziegwied 
to operate as a dealer by advancing or lending him approximately 
$20,145.00 to finance stockyard and country purchases and resales 
of livestock at the stockyard by him, selling livestock planted with 
respondents for sale on a commission basis by him and by per- 
forming bookkeeping and clerical services for him in connection 
with his dealer operations. 

6. Respondents, at the stockyard, during the year 1958 know- 
ingly aided and assisted Ed Hoerner, Don Gardner and L. N. 
Harp to operate as dealers within the meaning of the act without 
being registered and bonded as dealers, although at the time of 
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such aid and assistance respondents knew or should have known 
that these persons were operating as dealers within the meaning 
of the act and were not registered or bonded as dealers. Re- 
spondents aided and assisted said Hoerner, Gardner and Harp 
to operate as dealers at the stockyard during 1958 by permitting 
each of them to buy livestock from and to sell livestock through 
respondents for speculative purposes, advancing or lending 
$29,279.70 to Ed Hoerner, $19,985.75 to Don Gardner and 
$139,250.93 to L. N. Harp to finance stockyard and country pur- 
chases and resales of livestock at the stockyard by them and by 
performing bookkeeping and clerical services for them in con- 
nection with their dealer operations. 

7. Respondents, at the stockyard, on or about the dates and 
in the transactions referred to in paragraph VII of the complaint 
and at divers other times during the year 1958, used livestock 
consigned to them for sale to fill purchase orders for Wenatchee 
Packing Company and in accounting to the consignors of the 
livestock, submitted accounts of sale which failed to show fully 
the true nature of the transactions in that such accounts of sale 
did not disclose that the livestock was sold to a purchaser for 
whom respondents were filling an order on a commission basis. 


8. Respondents, at the stockyard, on or about the dates and 
in the transactions referred to in paragraph VIII of the complaint, 
took into their own account livestock consigned to them for sale 
on a commission basis and, in accounting to the consignors of 
the livestock, submitted accounts of sale which failed to show 
the name of respondents as the name of the purchaser of the 
livestock but instead showed the name “Pine Ranch,” the name 
of a feed lot or ranch operated by respondents, and copies of 
such incorrect or incomplete accounts of sale were made a part 
of the accounts and records of respondents. 

9. Respondents, at the stockyard, on or about the dates and 
in the transactions referred to in paragraph IX of the complaint, 
used their own livestock to fill purchase orders on a commission 


basis. 


































CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
9 hereof, it is concluded that respondents have violated sections 
304, 307, 312 and 401 of the act (7 U.S.C. 205, 208, 213, 221) and 
sections 201.40, 201.41, 201.43, 201.59, 201.60 and 201.61 of the 
regulations (9 CFR 201.40, 201.41, 201.43, 201.59, 201.60, 201.61). 
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ORDER 


1. Respondents, as partners with each other or other persons, 
as individuals or otherwise, shall cease and desist from (a) the 
practice of failing to collect promptly from purchasers of con- 
signed livestock when checks against respondents’ shippers’ pro- 
ceeds account have been issued for the net proceeds due the 
consignors of such livestock and respondents have not promptly 
reimbursed said account with respondents’ own funds and (b) 
from the other unfair, unjustly discriminatory, and deceptive 
practices described in the Findings of Fact. 

2. Respondents shall deposit the gross proceeds received from 
the sale of livestock on a commission basis in a separate bank 
account designated as “Custodial Account for Shippers’ Proceeds” 
or by some similar identification, and shall not withdraw funds 
therefrom for any purposes except those for which shippers’ 
proceeds may be properly used, in accordance with section 201.42 
of the regulations under the act (9 CFR 201.42). 

3. Respondents’ registration under the act is suspended, be- 
ginning on the effective date of this order, for a period of ten 
days. 

This order shall become effective on the sixth day after its 


service upon respondents, and copies hereof shall be served upon 
the parties. 


(No. 6177) 


In re GRANGE INTERSTATE LIVESTOCK ASSN. P&S Docket No. 
2400. Decided October 29, 1959. 


Shippers’ Proceeds—Improper Practices— 
Suspension of Registration 


Respondent consented to the issuance of an order requiring it to cease and 
desist from the activities complained of and suspending: its registration 
for a period of 10 days. 


Mr. Earl L. Saunders, for Livestock Division, Agricultura] Marketing 
Service. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), initiated by 
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a complaint filed on May 14, 1959, by John C. Pierce, Acting 
Director of the Livestock Division, Agricultural Marketing Serv- 
ice. Respondent is charged with violating certain provisions of 
the act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 

Respondent has filed an amended answer in which (1) it ad- 
mits the facts alleged in paragraphs I and II of the complaint; 
(2) it neither admits nor denies the allegations set forth in 
paragraphs III through XI of the complaint; (3) it states that 
for the purposes of this proceeding and for such purposes only, 
the order in this proceeding may contain and include findings of 
fact and conclusions based upon the allegations set forth in the 
complaint as the findings of fact and conclusions of the Secretary 
of Agriculture; and (4) it consents to the issuance, without oral 
hearing, of an order (a) requiring respondent to cease and desist 
from the practices complained of in the complaint, and (b) 
suspending respondent’s registration under the act for a period of 
ten days. The Livestock Division, by its attorney, has recom- 
mended that an order in the form suggested by respondent be 
entered and that respondent be ordered to deposit the gross pro- 
ceeds received from the sale of livestock on commission in a 
separate bank account designated as “Custodial Account For 
Shippers’ Proceeds” or by a similar identification, and not with- 
draw funds therefrom for any purposes except those for which 
shippers’ proceeds may be properly used. 


FINDINGS OF FACT 


1. The Old Spokane Union Stockyards, Spokane, Washington, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein and is now a posted stockyard subject to the provi- 
sions of the act. 

2. Respondent, a corporation, is registered with the Secretary 
of Agriculture as a market agency and a dealer at the stockyard 
and since April 8, 1958, respondent has been so registered. At 
all times mentioned herein prior to April 8, 1958, respondent was 
registered with the Secretary of Agriculture as a market agency 
only. 

3. Respondent, during the period from on or about September 
12, 1958, through January 29, 1959, used funds received as pro- 
ceeds from the sale of livestock consigned to it for sale on a 
commission basis for purposes of its own and purposes other than 
the payment of lawful marketing charges and the remittance of 
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net proceeds to shippers, thereby endangering or impairing the 
faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock or 
other persons having an interest therein. On January 29, 1959, 
respondent had liabilities in the form of outstanding checks against 
its custodial account for shippers’ proceeds totaling $104,291.08, 
and had to offset such liabilities assets of only $83,584.61 (con- 
sisting of a bank balance of $49,841.76 and current proceeds 
receivable of $33,742.85), leaving a deficit of $20,706.47. 


4. Respondent, at the stockyard, on or about the dates and 
in the transactions referred to in paragraph IV of the complaint, 
took livestock consigned to respondent for sale on a commission 
basis into its own account and, in accounting to the consignors of 
such livestock, submitted accounts of sale which failed to show 
the name of respondent as the name of the purchaser of the 
livestock but instead showed such names as “Hatley”, “Mac 
Hatley’, and “M. Hatley”, as the names of the purchasers of the 
livestock. Copies of such false and incorrect accounts of sale 
were made a part of the accounts and records of respondent. 


5. Respondent, at the stockyard, in connection with the sale 
of livestock on on a commission basis on or about the dates and 
in the transactions referred to in paragraph V of the complaint 
and at divers other times during the year 1958, charged and 
collected from the consignors of such livestock for feed which 
was not fed to their livestock. 

6. Respondent, at the stockyard, in connection with the pur- 
chase of livestock on a commission basis on or about the dates and 
in the transactions referred to in paragraph VI of the complaint 
and at divers other times during the years 1958 and 1959, charged 
and collected from the persons for whom it purchased such live- 
stock, higher commission charges for its buying services than 
the charges specified in respondent’s schedule of rates and charges 
on file with the Secretary of Agriculture and in effect at the time 
of such charges, in that respondent, in filling such purchase orders 
or portions thereof, used livestock consigned to it for sale on a 
commission basis and charged a full buying commission for all 
livestock purchased, whereas it was authorized to charge only 
one-half of the regular buying commission for the purchases from 
consignments. 

7. Respondent, at the stockyard, during the years 1958 and 
1959, in connection with filling orders placed with it by M. O. 
Sagers and Elmer Nielson for the purchase of livestock on a 
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commission basis, consistently charged and collected from these 
persons a buying commission of $1.25 per head of livestock pur- 
chased instead of charging and collecting the proper and lawful 
buying commissions provided in respondent’s schedule of rates 
and charges on file with the Secretary of Agriculture and in 
effect at the time of such charges. 

8. Respondent, on or about the dates and in the transactions 
referred to in paragraph VIII of the complaint and at divers 
other times during the years 1958 and 1959, purchased livestock 
in the country from various livestock producers at stipulated 
prices per hundredweight, resold such livestock at the stockyard 
for respondent’s account, and charged and collected selling com- 
missions and other marketing charges from such country pro- 
ducers for whom respondent had performed no selling service. 

9. Respondent, at the stockyard, on or about the dates in- 
dicated in the tabulation below and at divers other times during 
the past several years, financed livestock purchases by J. H. 
Stephens, a registered dealer at the stockyard, and in numerous 
instances, including those referred to below, respondent used 
funds in its custodial account for shippers’ proceeds to finance 
such purchases in the amounts set forth below: 


Date Amount 

9-23-58 $14,000.00 
10-8-58 8,100.00 
10-27-58 15,000.00 
12-9-58 7,000.00 

1-13-59 1,569.33 


10. Respondent, at the stockyard, during the years 1957, 1958 
and 1959, in connection with buying and selling livestock on a 
commission basis for J. H. Stephens, consistently failed to assess 
and collect from him the buying and selling charges provided in 
respondent’s schedule of rates and charges on file with the Sec- 
retary of Agriculture and then in effect. 


, CONCLUSIONS 


(a) By reason of the facts set forth in Finding of Fact 3, 
respondent violated sections 304, 307 and 312 of the act (7 U.S.C. 
205, 208, 213) and sections 201.40 and 201.41 of the regulations 
(9 CFR 201.40, 201.41). 

(b) By reason of the facts set forth in Finding of Fact 4, 
respondent violated sections 307 and 312 of the act, sections 
201.43 and 201.59 of the regulations (9 CFR 201.43, 201.59) and 
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section 10 of the Federal Trade Commission Act (15 U.S.C. 50), 
which section is incorporated in and made a part of the Packers 
and Stockyards Act, 1921, as amended, by section 402 of the 
latter act (7 U.S.C. 222). 

(c) By reason of the facts set forth in Finding of Fact 5, re- 
spondent violated sections 304, 307 and 312 of the act. 

(d) By reason of the facts set forth in Findings of Fact 6, 7, 
8 and 10, respondent violated sections 304, 306 (7 U.S.C. 207), 
307 and 312 of the act and section 201.62 of the regulations (9 
CFR 201.62). 

(e) By reason of the facts set forth in Finding of Fact 9, 
respondent violated sections 304, 307 and 312 of the act and sec- 
tions 201.40, 201.41 and 201.61 of the regulations (9 CFR 201.40, 
201.41, 201.61). 


ORDER 


Respondent and respondent’s agents, representatives and em- 
ployees shall cease and desist from engaging in the unfair, un- 
justly discriminatory, and deceptive practices described in the 
Findings of Fact. 

Respondent shall deposit the gross proceeds received from the 
sale of livestock on commission in a separate bank account de- 
signated as “Custodial Account For Shippers’ Proceeds” or by 
some similar identification and shall not withdraw funds therefrom 
for any purposes except those for which shippers’ proceeds may be 
properly used, in accordance with section 201.42 of the regula- 
tions (9 CFR 201.42). 

Respondent’s registration under the act is suspended for a 
period of ten days. 

This order shall become effective on the sixth day after service, 
except that respondent’s registration under the act is suspended 
beginning on November 14, 1959. 

Copies hereof shall be served upon the parties. 


(No. 6178) 


In re MARKET AGENCIES AT KANSAS CITY STOCK YARDS. P&S 
Docket No. 311. Decided October 29, 1959. 


Modification of Rates and Charges 


Respondents are authorized to modify their current schedule of rates and 
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charges and to assess such rates and charges up to and including 
October 31, 1961. 


Mr. Harold M. Carter, for Livestock Division, Agricultural Marketing 
Service. Mr. J. L. Runyan, of Kansas City, Missouri, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on August 24, 1959 
(18 A.D. 900), authorizing assessment of the current schedule 
of rates and charges to and including November 30, 1959, unless 
modified or extended by further order before that date. 

On September 10, 1959, a petition was filed on behalf of the 
respondents requesting authority to make certain modifications 
in the current schedule of rates and charges. Notice of the petition 
and its contents was published in the Federal Register on October 
2, 1959 (24 F.R. 7969), and, although interested persons were 
afforded an opportunity to indicate a desire to be heard in the 
matter, no interested person notified the Hearing Clerk of a 
desire to be heard. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted. 

Since the parties are agreed, the respondents are authorized 
to modify the current schedule of rates and charges as requested 
in the petition filed on September 10, 1959, and to assess such 
schedule, as so modified, during the life of this order. 

The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not be effective in less 
than five days after their date. Undue delay in making this 
crder effective may have an adverse effect upon the marketing of 
livestock. Accordingly, good cause is found for making this 
order effective in less than 30 days. 

This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including October 
31, 1961, unless modified or extended by further order before 
the latter date. 

Copies hereof shall be served upon the parties. 
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MENDELSON-ZELLER Co., INC. v. TEXARKANA TOMATO COMPANY. 
PACA Docket No. 7747. Decided October 5, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed January 26, 1959. The formal 
complaint was filed July 23, 1959. Complainant seeks an award 
of reparation in the amount of $803, which is alleged to be the 
balance of the purchase price of a truckload of tomatoes sold by 
complainant to respondent on or about November 3, 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent on August 13, 1959. A copy of the report of investiga- 
tion was served upon complainant on August 14, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Mendelson-Zeller Co., Inc., is a corporation 
whose address is San Francisco, California. 

2. Respondent is an individual, J. R. Middleton, doing busi- 
ness as Texarkana Tomato Company, whose address is Rt. 4, Box 
231, Texarkana, Arkansas. At the time of the transaction in- 
volved herein, respondent was licensed under the act. 

3. On or about November 3, 1958, in the course of interstate 
commerce, Mendelson-Zeller Co., a partnership, sold to respondent 
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524 wire-bound crates of tomatoes for a total purchase price of 
$2,303, f.o.b. Patterson, California. 

4. Onor about November 3, 1958, Mendelson-Zeller Co. shipped 
from Patterson, California, to respondent at Texarkana, Arkansas, 
tomatoes meeting the specifications of the contract. Respondent 
accepted the tomatoes. 

5. On February 1, 1959, Mendelson-Zeller Co. assigned and 
transferred, in writing, all its rights, title, and interest in and to 
its claim involved in this proceeding to complainant, Mendelson- 
Zeller Co., Inc. 

6. The total purchase price of the truckload of tomatoes is 
$2,303. Respondent has paid $1,500 on account, leaving a balance 
of $803 due and owing by respondent to complainant. 

7. The formal complaint was filed on July 23, 1959, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant, or its assignor, 
the balance of the purchase price of the truckload of tomatoes is 
in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $803, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $803, with interest thereon 
at the rate of 5 percent per annum from December 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6180) 


DEL MAR PACKING Co. v. VICTOR LIEBMAN. PACA Docket No. 
7749. Decided October 6, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
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Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed March 9, 1959. The formal 
complaint was filed June 11, 1959. Complainant seeks an award 
of reparation in the amount of $442.50, which is alleged to be 
the purchase price of a truckload of vegetables which was sold 
by complainant to respondent on or about January 20, 1959. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 10, 1959. On the 
same date a copy of the formal complaint and a copy of the report 
of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further procedure. 





































FINDINGS OF FACT 





1. Complainant is a partnership composed of Preston B. Plumb, 
Jr. and Daniel W. Green, Jr., doing business as Del Mar Packing 
Co., whose address is Post Office Box 567, Oxnard, California. 

2. Respondent is an individual, Victor Liebman, whose address 
is 695 South Norton Avenue, Los Angeles; California. At the time 
of the transaction involved herein, respondent was not licensed 
under the act, but was subject to license. 

3. On or about January 20, 1959, in the course of foreign 
commerce, complainant sold to respondent a truckload of vegeta- 
bles for $442.50, f.o.b. Oxnard, California. 

4. On or about January 20, 1959, complainant shipped from 
Oxnard, California, to respondent at Vancouver, British Columbia, 
Canada, vegetables meeting the specifications of the contract. 
Respondent accepted the shipment of vegetables. 

5. The purchase price of the truckload of vegetables is $442.50, 
no part of which has been paid by respondent to complainant. 
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6. The formal complaint was filed June 11, 1959, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

Respondent’s failure to pay to complainant the purchase price 
of the truckload of vegetables is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 


of $442.50, with interest. 
ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $442.50, with interest thereon 
at the rate of 5 percent per annum from February 1, 1959, until 


paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6181) 


O’DONNELL FRUIT COMPANY OF PITTSBURGH v. MATHEW MER- 
cuRIO. PACA Docket No. 7363. Decided October 6, 1959. 


Acceptance—Liability 


Since respondent accepted the shipment and failed to prove damages result- 
ing from an alleged breach of the contract on the part of complainant, 
respondent is liable for the purchase price. 


Complainant pro se. Nadler & Nadler, of Youngstown, Ohio, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on March 21, 1958. The formal 
complaint was filed on May 21, 1958, wherein complainant seeks 
an award in the amount of $2,543.97, which is alleged to be the 
unpaid purchase price of a carload of Emperor grapes. 
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A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 11, 1958. A copy of the report of investiga- 
tion was served upon complainant on the same date. Respondent 
filed an answer to the formal complaint on August 26, 1958. 

Respondent, in his answer, admits that he agreed to purchase 
from complainant the carload of grapes involved herein. He 
alleges, however, that under the terms of the contract it was 
agreed that the grapes were to be U.S. No. 1 grade, “well within”, 
delivered Youngstown, Ohio; and that complainant failed to 
ship grapes of this quality, in breach of the contract. 

An oral hearing was held in Youngstown, Ohio, on April 1, 
1959. Respondent was represented by counsel and complainant 
was represented by its traffic manager. Respondent appeared in 
person at the hearing and testified in his own behalf. Complain- 
ant’s traffic manager testified in its behalf. Each party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, O’Donnell Fruit Company of Pittsburgh, is 
a corporation whose address is 21st and Smallman Streets, Pitts- 
burgh 22, Pennsylvania. 

2. Respondent is an individual, Mathew Mercurio, whose ad- 
dress is 201 West Front Street, Youngstown, Ohio. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 

3. On or about December 11, 1957, in the course of interstate 
commerce, complainant sold to respondent 975 lugs of Emperor 
grapes contained in rolling car SFRD 11714 at $2.65 per lug, 
f.o.b. Rayo, California, for a total purchase price of $2,583.75. 
The carload of grapes had been federally inspected at Rayo, 
‘California, beginning on December 5, 1957, at 8:30 a.m., with the 
inspection being completed on December 7, 1957, at 1:30 p.m. The 
results of that inspection, in part, are as follows: 

Car Initials and Number: SFRD 11714 

Products: Emperor TABLE GRAPES. Manifested 975 lugs, 

labeled RAYO 

Quality and Condition: * * * Less than 14 of 1% decay. 

Defects well within tolerance. 

Grade: U.S. No. 1 Table 

4. Car SFRD 11714 was diverted by complainant to respond- 
ent on or about December 11, 1957, arriving at destination, 
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Youngstown, Ohio, on December 17, 1957, at 4 p.m. Respondent 
ordered federal inspection of the shipment on the same date, 
December 17, with the inspection being made the following day. 
The certificate which was issued pursuant to this inspection con- 
tained the following relevant information, in part: 

Date: December 18, 1957 

Quality: Stock clean, well colored. Grade defects average 

% consisting generally of scarred berries. 

Condition: Berries generally firm and firmly attached to 

capstems. * * * In most lugs 1 to 3 decayed berries, in many 

1% of 1% to 114%, average less than 14 of 1% decay, Gray 

Mold Rot, mostly advanced, some in early stages. 

Grade: Now fails to grade U.S. No. 1, Table only account of 

excessive decay in some lugs. 

Remarks: Inspection and certificate restricted to product in 

3 upper layers of load. 

5. On or about December 20, 1957, complainant and respond- 
ent entered into an agreement with respect to the grapes con- 
tained in car SFRD 11714, in which the terms of the contract 
were amended to provide for a sale of the grapes to respondent 
at $3.40 per lug, delivered Youngstown, Ohio, or a total purchase 


price of $3,315 for the carload, of which sum respondent has 
paid freight charges amounting to $771.03 on account of this 
transaction. 


6. There is now due and owing complainant the sum of 
$2,543.97, no part of which has been paid by respondent. 

7. The formal complaint was filed on May 21, 1958, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


It is undisputed that the purchase price of the carload of grapes 
involved herein, SFRD 11714, is $3,315, delivered Youngstown, 
Ohio, less freight in the amount of $771.03 paid by respondent, 
or $2,543.97. It is also undisputed that the shipment was accepted 
at destination, Youngstown, Ohio, by respondent. Having ac- 
cepted the shipment, respondent is liable to complainant for the 
purchase price thereof, less provable damages sustained by re- 
spondent as a result of breach of contract by complainant. Michael- 
Swanson-Brady of Moorhead, Inc. v. Backer’s Potato Chip Co., 
17 A.D. 651. Respondent asserts that such a breach was com- 
mitted by complainant, with resulting damages to respondent, 
in that complainant shipped grapes to respondent which failed 
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to grade U.S. No. 1 at destination, Youngstown, Ohio, in violation 
of the terms of the contract between the parties. 

As the moving party, the burden rests upon respondent to 
prove by a preponderance of the evidence that complainant was 
required by the terms of the contract to deliver grapes grading 
U.S. No. 1 at Youngstown. It is likewise the burden of respond- 
ent, upon establishing this term of the contract, to establish a 
breach by complainant, together with the damages resulting 
therefrom. It is necessary that proponent prove each of the 
three allegations, i.e., the warranty, the breach, and the damages 
resulting from such breach, in order to be successful in this pro- 
ceeding. 

Assuming, without deciding, that the contract between the 
parties called for grapes grading U.S. No. 1 on arrival in Youngs- 
town, and assuming further that complainant breached this term 
of the contract by shipping grapes of a lesser quality, it still 
appears that respondent has failed to prove the damages resulting 
from such alleged breach. Accordingly, we need not consider 
further the questions of the alleged warranty and breach of same 
by complainant, for respondent’s failure to prove damages renders 
these issues moot. 

With respect to the question of damages for breach of war- 
ranty, where the receiver has accepted the goods, the general 
measure is the difference between the value of the goods actually 
delivered at the time and place of delivery to the buyer, and the 
value the goods would have had at that time, if they had met the 
specifications of the contract. Corte & Sons v. Lerner & Son, 
14 A.D. 320. As to the value the shipment would have had if it 
had met contract specifications, we may take—in the absence of 
better evidence—the delivered contract price of $3,315 as being 
indicative of such value. East Coast Distributors v. Felix Rhymes, 
Inc. 13 A.D. 629. The actual market value of goods delivered may 
be evidenced by the resale price when such goods are resold in 
a prompt and reasonable manner. Kirby and Little Packing Co. 
v. United Fruit & Produce Co., 16 A.D. 1066. 

Respondent testified at the hearing that a resale of the grapes 
in question had been made and that he had records in his posses- 
sion pertaining to such resale. None of these records, however, 
was introduced at the hearing and there was no testimony re- 
garding the dates of the resale. Furthermore, the witness was 
vague as to the exact amount obtained from the resale of the 
grapes in car SFRD 11714. Under such circumstances as these, 
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it is impossible to tell whether the resale was prompt and proper 
and represented the market value of grapes delivered to respond- 
ent. Since respondent must show both the value of the goods 
delivered and the value of goods answering contract requirements, 
his failure to establish the market value is fatal to his claim for 
damages.? 

On reviewing all of the evidence, it is concluded that respondent 
has failed to sustain his burden of proof with respect to establish- 
ing the extent of his damages, if any, accruing from complainant’s 
alleged breach of contract. Respondent is therefore liable to 
complainant in the sum of $3,315, which is the contract price of 
the 975 lugs of grapes contained in car SFRD 11714, delivered 
Youngstown, Ohio, less $771.03 for freight charges paid by re- 
spondent to the carrier, or a total of $2,543.97. Failure of re- 
spondent to pay this amount to complainant is a violation of 
section 2 of the act, for which reparation should be awarded, with 


interest. 
ORDER 


Within 30 days from the sdate of this order, respondent shall 
pay to complainant, as reparation, $2,543.97, with interest there- 


on at the rate of 5 percent per annum from January 1, 1958, until 


paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6182) 


JOSE PEREZ v. SAM VINCI PRODUCE COMPANY. PACA Docket 
No. 7742. Decided October 8, 1959. 


1This conclusion receives further support from the statement of W. M. Miller, assistant 
in regulatory work with the Department, who conducted an investigation in connection with 
this proceeding and reported, in paft, as follows: 

“Mr. Mercurio advised me he did not use a lot number or other identification on the 
sales tickets to identify the sales from this shipment; therefore, he stated he was 
not in a position to show what amount of damage, if any, resulted from the car 
failing to grade U.S. No. 1 only account of some samples containing % of 1% decay 
in excess of the permitted tolerance.” 

Judging from this report, it would seem that the probative value of the account sales 
which respondent testified that he had, even if submitted in evidence by respondent, would 
have been very weak, since admittedly there was no way respondent could differentiate with 
any certainty the amounts received from the resale of this shipment and those amounts 
received from the sale of other lots of grapes. And while respondent testified at the oral 
hearing that his damages amounted to 50 cents per lug due to complainant’s alleged breach, 
no basis of calculation was established by respondent to show how this sum was arrived at. 
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Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed February 17, 1959. The formal 
complaint was filed June 26, 1959. Complainant seeks an award 
of reparation in the amount of $134.10, which is alleged to be the 
total purchase price of three trucklots of peas sold by complainant 
to respondent during May 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 6, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on August 8, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Jose Perez, whose address 
is Route 3, Box 25A, Edinburg, Texas. 

2. Respondent is an individual, Sam Vinci, doing business as 
Sam Vinci Produce Company, whose address is 2025 South Fulton 
Street, Monterey Park, California. At the time of the transac- 
tions involved herein, respondent was licensed under the act. 

38. During May 1958, in the course of interstate commerce, 
complainant sold to respondent three trucklots of peas for a total 
purchase price of $134.10, f.o.b. Edinburg, Texas. 

4. On the dates of sale complainant delivered to respondent at 
Edinburg, Texas, peas meeting the specifications of the contracts. 
Respondent accepted the peas and thereafter transported the peas 
by truck to points outside the State of Texas. 
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5. The total purchase price for the three trucklots of peas is 
$134.10, no part of which has been paid by respondent to com- 
plainant. 

6. An informal complaint was filed on February 17, 1959, 
which was within 9 months after the causes of action accrued. 









CONCLUSIONS 






The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

Respondent’s failure to pay to complainant the total purchase 
price for the three trucklots of peas is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $134.10, with interest. 









ORDER 


Within 30 days from the date of this order, respondent shall 

pay to complainant, as reparation, $134.10, with interest thereon 

at the rate of 5 percent per annum from June 1, 1958, until paid. 
The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 












(No. 6183) 









ENRIQUE ZAMORA v. SAM VINCI PRODUCE COMPANY. PACA 
Docket No. 7737. Decided October 8, 1959. 







Failure to Pay—Default 





Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 





Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 






Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 






This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed February 17, 1959. The formal 
complaint was filed June 24, 1959. Complainant seeks an award 
of reparation in the amount of $135, which is alleged to be the 
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total purchase price of two trucklots of peas sold by complainant 
to respondent on or about June 2, 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 1, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on August 3, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c) ), failure to file 
an answer would constitute an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Enrique Zamora, whose ad- 
cress is Route 3, Box EX 22, Edinburg, Texas. 

2. Respondent is an individual, Sam Vinci, doing business as 
Sam Vinci Produce Company, whose address is 2025 South Fulton 
Street, Monterey Park, California. At the time of the transaction 
involved herein, respondent was licensed under the act. 

3. On or about June 2, 1958, in the course of interstate com- 
merce, complainant sold to respondent two trucklots of peas for a 
total purchase price of $135, f.o.b. Edinburg, Texas. 

4. On or about June 2, 1958, complainant delivered to respond- 
ent at Edinburg, Texas, two trucklots of peas meeting the specifi- 
cations of the contract. Respondent accepted the peas, and there- 
after transported the peas to points outside the State of Texas. 

5. The total purchase price of the two trucklots of peas is 
$135, no part of which has been paid by respondent to complainant. 

6. An informal complaint was filed on February 17, 1959, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

Respondent’s failure to pay to complainant the total purchase 
price of the two trucklots of peas is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $135, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $135, with interest thereon 
at the rate of 5 percent per annum from July 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6184) 


ARID ZONE FARMS v. CHAS. P. TATT FRUIT Co. PACA Docket 
No. 7556. Decided October 9, 1959. 


Dismissal—Real Party in Interest 


It is concluded that there was no contract between complainant and respond- 
ent. The complaint is dismissed. 


Mr. Earl G. Strohl, of Phoenix Arizona, for complainant. Respondent pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on February 24, 1959, complainant 
seeks an award of reparation in the amount of $199.40, alleged 
to be the unpaid balance of the adjusted purchase price for a 
shipment of lettuce and onions sold and delivered to respondent in 
November 1958. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on March 
23, 1959. A copy of the report of investigation was served upon 
complainant on March 16, 1959. Respondent filed an answer on 
March 25, 1959, denying the truth of the material allegations of 
the complaint and alleging that there was no contract of purchase 
and sale between complainant and respondent. 

Since the amount claimed in this proceeding is under $500, the 
issues are determined in accordance with the shortened method 
of procedure provided for in section 47.20 of the rules of practice. 
Pursuant to such procedure, complainant requested that the com- 
plaint and attached exhibits be considered as its opening state- 
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ment. In addition, complainant filed a brief. Respondent filed 
an answering statement and complainant filed a statement in 


reply. 


FINDINGS OF FACT 


1. Complainant, Arid Zone Farms, is a corporation whose 
address is P. O. Box 568, Phoenix, Arizona. 

2. Respondent is an individual, Ernest H. Pitman, doing busi- 
ness as Chas. P. Tatt Fruit Co., whose address is P. O. Box 513, 
Jacksonville, Florida. At the time of the transaction here in- 
volved, respondent was licensed under the act. 

38. On or about November 13, 1958, in the course of interstate 
commerce and by oral contract, respondent purchased from W. 
R. Harsin, Phoenix, Arizona, through a brokerage firm at Jack- 
sonville, Florida, a truckload of produce, as follows: 200 cartons 
U. S. No. 1 Phoenix Iceberg lettuce, Malco brand, 214 dozen size, 
and 357 cartons U. S. No. 1 Phoenix Iceberg lettuce, Arizone 
brand, 2 dozen size, at $2.25 per carton, delivered Jacksonville, 
Florida; also 33 crates green onions, 15 dozen size, at $5.85, 
delivered Jacksonville, Florida. 

4. On or about November 13, 1958, W. R. Harsin shipped, or 
caused to be shipped, from Phoenix, Arizona, to respondent at 
Jacksonville, Florida, 200 cartons of 214 dozen size lettuce, 357 
cartons of 2 dozen size lettuce, and 33 crates of 15 dozen size 
green onions, in a truck bearing Florida License No. 45 L—20. 


5. The shipment of lettuce and onions arrived at respondent’s 
place of business in Florida on November 17, 1958, and respond- 
ent complained to the broker by telephone concerning the poor 
quality of the 200 cartons of 214 dozen size lettuce, also that the 
33 crates of green onions were slimy, decayed, and undersize. 
The broker notified W. R. Harsin of the condition complained of 
and W. R. Harsin authorized the broker to have. respondent dis- 
pose of the 200 cartons of 214 dozen size lettuce and the 33 crates 
of green onions to the best advantage for Harsin’s account. 

6. After arrival of the lettuce and onions at Jacksonville, 
Florida, respondent received an invoice covering the shipment 
from complainant. On November 26, 1958, respondent forwarded 
an accounting to complainant covering payment as invoiced for 
the 357 cartons of 2 dozen size lettuce, and net proceeds received 
from the sale of the 200 214 dozen size cartons of lettuce and the 
33 crates of green onions. Respondent mailed his check to com- 
plainant for a total of $916.26. 





ARID ZONE FARMS »v. CHAS. P. TATT FRUIT CO. 1183 
Cite as 18 A.D. 1181 


7. The formal complaint was filed on February 24, 1959, which 
was within 9 months after accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant alleges that it sold the lettuce and onions in 
question to respondent and that W. R. Harsin negotiated the 
contract as agent for respondent. Complainant further alleges 
that upon arrival of the shipment at Jacksonville, Florida, “Joe 
Tobi ..., broker for respondent contacted Mr. Harsin expressing 
consignee’s concern as to the condition” of part of the lettuce and 
the green onions. In other words, complainant is alleging that 
two different brokers, one located in Jacksonville, Florida, and 
the other in Phoenix, Arizona, acted as agents for respondent 
in negotiating a contract between complainant and respondent. 
Complainant submits a sworn statement by W. R. Harsin to the 
effect that Joe Tobi, of the Joe Tobi Brokerage Company, tele- 
phoned Harsin “and requested I purchase a truckload of lettuce 
including about 25 crates green onions for Chas. P. Tatt Fruit 
Co., at best available prices delivered Jacksonville, Florida.” This 
statement is offered in support of complainant’s position. 

Respondent denies that he purchased the lettuce and onions 
from complainant, and alleges that the true facts are that re- 
spondent purchased the produce from Bill (W. R.) Harsin of 
Phoenix, Arizona, through Harsin’s local broker, Joe Tobi Broker- 
age Company at Jacksonville, Florida. Respondent submits a 
photostatic copy of the Broker’s Standard Memorandum of Sale, 
which supports respondent’s claim in detail. In addition, re- 
spondent has submitted in evidence the affidavit of Joseph M. 
Tobi to the effect that during November 1958, Tobi represented 
W. R. Harsin, a lettuce shipper in Phoenix, Arizona, and that 
during this period Tobi sold a mixed load of lettuce and onions 
for Harsin to respondent Chas. P. Tatt Fruit Co. Tobi further 
states that the transaction was handled by telephone with Harsin 
and that he later received a telegram signed “Bill Harsin’’, advis- 
ing that the load of lettuce and onions had been shipped to re- 
spondent via Cunningham’s truck. Tobi states that during all 
conversations and correspondence concerning the transaction that 
Harsin represented himself to be the shipper and that no men- 
tion was ever made of any other shipper or principal in the 
transaction. Tobi further states in his affidavit that on the 
morning of November 17 he received a telephone call from Ernest 
H. Pitman of the Chas. P. Tatt Fruit Co., advising that the 214 
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dozen size lettuce was of very inferior quality and that the green 
onions were unsalable on account of slimy decayed condition and 
undersize; that he immediately telephoned W. R. Harsin and in- 
formed him that the shipment was being rejected because of bad 
condition and inferior quality and asked for further instructions; 
that Harsin then requested that he contact Chas. P. Tatt Fruit 
Co. and request that the 33 crates of green onions and the 200 
cartons of lettuce complained of be handled on consignment for 
Harsin’s account, with the understanding that the 357 cartons of 
2 dozen size lettuce be accepted at full invoice price; that he then 
telephoned Pitman who agreed to accept the load of lettuce and 
onions on this basis; and that he then forwarded a letter to Chas. 
P. Tatt Fruit Co., confirming the telephone conversation authoriz- 
ing the handling of the 200 cartons of lettuce and 33 crates of green 
onions on consignment for Harsin’s account. In addition to 
Tobi’s affidavit, there is attached to the report of investigation 
as Exhibit 5 a letter to the Department from Joe Tobi, in which 
he states that Harsin phoned him several times from Phoenix, 
advising that he was now located in Phoenix, had severed his 
previous connections, and was in business for himself, and was 
offering lettuce from Phoenix. 


Pursuant to the authorization received from Harsin through 
the broker, respondent accepted the 357 cartons of 2 dozen size 
lettuce at full invoice price, and proceeded to dispose of the 200 
cartons of 214 dozen size lettuce and 33 crates of green onions to 
the best advantage for the account of the shipper. Respondent’s 
accounting and remittance were made to complainant, Arid Zone 
Farms. The explanation for this is found in respondent’s answer 
wherein he states that several days after the load of lettuce and 
onions arrived at Jacksonville, respondent received an invoice 
from Arid Zone Farms which carried the notation ‘Transacted 
thru B. Harsin.” Respondent states that, presuming Arid Zone 
Farms and B. Harsin to be associated, he inadvertently mailed 
account sales on the load of lettuce and onions to Arid Zone Farms 
on November 26, 1958, together with respondent’s check in the 
amount of $916.26, which constituted full payment in accordance 
with the authorization received through the broker from Harsin. 
Respondent further states that W. R. Harsin has never acted with 
respondent’s authority as broker or representative in any capacity 
for respondent, and that respondent’s only knowledge of Harsin 
was as a shipper in Phoenix, Arizona, represented by Joe Tobi 
Brokerage Co. on the Jacksonville Market. 
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We think the weight of the evidence, viewed in the light of its 
probative value, supports respondent’s position in this proceeding. 
It is concluded that the contract of purchase and sale was negoti- 
ated by Joe Tobi Brokerage Co. between respondent of Jackson- 
ville, Florida, and W. R. Harsin of Phoenix, Arizona, and that 
complainant was not a party to the contract. Although it would 
appear that Harsin purchased the lettuce and onions from com- 
plainant, which was the actual shipper, this has no bearing upon 
the issues involved. In view of Harsin’s statements that Arid 
Zone Farms was the shipper and the fact that Harsin apparently 
makes no claim on respondent for payment in connection with 
the transaction, it would seem to follow that respondent’s action 
in making his remittance to Arid Zone Farms may not be chal- 
lenged. Since respondent’s accounting and remittance was in 
accordance with the authorization received from W. R. Harsin, 
the seller, it appears that respondent has discharged his obliga- 
tion. The complaint filed herein should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 6185) 


DE BRUYN PRODUCE Co. v. PARKY PRODUCE COMPANY, INC. PACA 
Docket No. 7728. Decided October 9, 1959. 


Admission—Financial Inability 
The inability of respondent to pay an admitted indebtedness is no defense in 
an action by complainant for the purchase price. 
Complainant and respondent, pro se. Mr. James V. Wright,. Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
turai Commodities Act, 1930, as amended (7 U..C. 499a et seq.). 
The formal complaint was filed on July 20, 1959, wherein com- 
plainant seeks reparation in the amount of $524, which is alleged 
to be the unpaid balance of the purchase price of 125 sacks of 
onions sold to respondent on March 4, 1959. 
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A copy of the formal complaint and a copy of the report of 
investigation were served upon respondent on August 1, 1959. A 
copy of the report of investigation prepared by the Department 
was served upon complainant, with the return receipt being 
postmarked August 1, 1959. 

Respondent filed an answer to the formal complaint on August 
24, 1959, specifically admitting all of the allegations contained in 
the complaint, but stating that it was insolvent due to losses by 
fire; that it anticipated filing a voluntary petition in bankruptcy; 
and requested that this proceeding be stayed pending final dis- 
position of the assets of respondent through a bankruptcy pro- 
ceeding. Respondent’s request for a stay order, however, was 
denied by the presiding officer. 

Inasmuch as respondent has admitted in its answer both the 
facts and the amount due and owing, as set forth in the complaint, 
the issuance of an order without further procedure is appropriate. 


FINDINGS OF FACT 


1. Complainant, De Bruyn Produce Co., is a corporation whose 
address is P. O. Box 76, Zeeland, Michigan. 

2. Respondent, Parky Produce Company, Inc., is a corpora- 
tion whose address is 1150 5th Street, Augusta, Georgia. At 
the time of the transaction involved herein, respondent was licensed 
under the act. 

38. On March 4, 1959, in the course of interstate commerce, 
complainant sold to respondent 100 fifty-pound sacks of Medium 
Yellow onions, U. S. No. 1 grade, at $4.90 per sack, and 25 fifty- 
pound sacks of Jumbo Yellow onions at $5.35 per sack, for a total 
purchase price of $623.75, delivered Augusta, Georgia. This 
contract was negotiated by Farmers Potato Distributing Co., 
Inc., a broker, located at 1857 West Beaver Street, Jacksonville, 
Florida, who issued a Brokers Standard Memorandum of Sale 
in connection therewith on March 4, 1959, the daté of sale. 

4. On March 5, 1959, pursuant to the foregoing contract, 
complainant shipped from loading point in the state of Wisconsin 
to respondent at its place of business in Augusta, Georgia, onions 
meeting contract requirements. Upon arrival of the shipment at 
destination, the onions were accepted by respondent without com- 
plaint. 

5. The total delivered purchase price of the onions involved 
herein is $623.75, of which respondent has paid $99.75, leaving 
a balance admittedly due and owing of $524. 
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6. The formal complaint was filed on July 20, 1959, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent admits receiving and accepting the onions involved 
herein, and admits liability for the balance of the purchase price 
as alleged in the complaint. Respondent, in its answer, explains 
its failure to pay for the shipment by saying that it was insolvent 
due to heavy financial losses suffered as the result of two fires 
which had destroyed much of its assets. 

The inability of respondent to pay an admitted indebtedness 
is no defense in an action by complainant for the purchase price. 
E. A. Brown v. Manas Brothers, Inc., 17 A.D. 645. Respondent’s 
failure to pay the balance of the purchase price of the shipment of 
onions involved herein is a violation of section 2 of the act. Rep- 
aration should be awarded complainant in the amount of $524, 
with interest. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, the sum of $524, with interest there- 
on at the rate of 5 percent per annum from April 1, 1959, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6186) 


LeRoy DYAL, JR. v. GAY PRODUCE COMPANY, INC. PACA Docket 
No. 7732. Decided October 9, 1959. 


Failure to Pay—Default 


Respondent’s failure to filexan answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
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An informal complaint was filed March 25, 1959. The formal 
complaint was filed July 22, 1959. Complainant seeks an award 
of reparation in the amount of $4,011.75, which is alleged to be 
the total purchase price of six truckloads of potatoes sold by 
complainant to respondent on or about December 18, 1958 through 
January 30, 1959. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on July 28, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on July 29, 1959. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c) ), failure to file 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, LeRoy Dyal, Jr., whose ad- 
dress is Box 70, Hightstown, New Jersey. 

2. Respondent, Gay Produce Company, Inc., is a corporation 
whose address is State Farmers Market, Columbia, South Carolina. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about December 18, 1958, through January 30, 1959, 
in the course of interstate commerce, complainant sold to re- 
spondent six truckloads of potatoes for a total purchase price of 
$4,011.75, delivered Columbia, South Carolina. 


4. On or about December 18, 1958 through January 30, 1959, 
complainant shipped from New Jersey to respondent at Columbia, 
South Carolina, potatoes meeting the specifications of the con- 
tracts. Respondent accepted the shipments of potatoes. 


5. The total purchase price of the six truckloads of potatoes 
is $4,011.75, no part of which has been paid by respondent to 
complainant. 


6. The formal complaint was filed July 22, 1959, which was 
within 9 months after the causes of action accrued. 








le 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 


Respondent’s failure to pay to complainant the total purchase 
price of the six truckloads of potatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $4,011.75, with interest. 
















ORDER 


Within 30 days from the date of this order, respondent shall 

pay to complainant, as reparation, $4,011.75, with interest thereon 

at the rate of 5 percent per annum from March 1, 1959, until paid. 
The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 














(No. 6187) 






M & M BANANA Co., INC. v. JOHNNIE DELIBERTO PRODUCE. PACA 
Docket No. 7748. Decided October 12, 1959. 






Failure to Pay—Default 






Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 







Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 










This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed December 3, 1958. The formal 
complaint was filed June 15, 1959. Complainant seeks an award 
of reparation in the amount of $98.59, which is alleged to be the 
balance of the total purchase price of three trucklots of bananas 
sold by complainant to respondent during March 1958. 








A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Department were served upon re- 
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spondent on August 12, 1959. On the same date a copy of the 
report of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has 
not filed an answer. The issuance of an order is, therefore, au- 
thorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, M & M Banana Co., Inc., is a corporation 
whose address is 218 Poydras Street, New Orleans, Louisiana. 

2. Respondent is an individual, John Deliberto, doing busi- 
ness as Johnnie Deliberto Produce, whose address is North Cypress 
Street, Hammond, Louisiana. At the time of the transactions 
involved herein, respondent was licensed under the act. 

3. During March 1958, in the course of foreign commerce, 
complainant sold to respondent three trucklots of bananas for a 
total purchase price of $430.75, f.o.b. New Orleans, Louisiana. 

4. On or about the dates of sale, complainant delivered bananas 
meeting the specifications of the contracts to respondent at New 
Orleans, Louisiana. These bananas had previously been received 
by complainant from points outside the United States. Respond- 
ent accepted the bananas. 

5. The total purchase price of the three trucklots of bananas 
is $430.75. Respondent has paid complainant $332.16 on account, 
leaving a balance due of $98.59. 

6. The informal complaint was filed on December 3, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

Respondent’s failure to pay to complainant the balance of the 
total purchase price of the three lots of bananas is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $98.59, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $98.59, with interest thereon 
at the rate of 5 percent per annum from May 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6188) 


BLANCHARD PRODUCE CO. v. CR PRODUCE COMPANY, INC. PACA 
Docket No. 7733. Decided October 14, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. Winifred T. Wells, of Wallace, North Carolina, for complainant. Mr. A. 
D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed October 27, 1958. The formal 
complaint was filed July 2, 1959. Complainant seeks an award 
of reparation in the amount of $1,749, which is alleged to be the 
reasonable market value of 63634, bushels of peaches sold by 
respondent for complainant’s account during July 1958. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on July 28, 1959. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on July 29, 1959. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further procedure. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of Oscar C. Blan- 
chard, Jr., doing business as Blanchard Produce Co. whose ad- 
dress is P. O. Box 287, Wallace, North Carolina. 

2. Respondent, CR Produce Company, Inc. is a corporation 
whose address is P. O. Box 991, Binghamton, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 

3. On or about July 28, 1958, in the course of interstate com- 
merce, complainant shipped 63634, bushels of peaches from South 
Carolina to respondent at Binghamton, New York. It was agreed 
that respondent would sell the peaches for complainant’s account. 

4. Respondent accepted and sold the peaches but failed to 
render an accounting to complainant or pay over the net proceeds. 

5. The reasonable market value of the peaches on arrival at 
Binghamton, New York, was $2.75 per 34, bushel, or a total value 
of $1,749, no part of which has been paid by respondent to com- 
plainant. 

6. An informal complaint was filed October 27, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to render an accounting and to pay to 
complainant the net proceeds realized for the 63634 bushels of 
peaches is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $1,749, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,749, with interest thereon 
at the rate of 5 percent per annum from September 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 6189) 


JOSE PEREZ v. SAM VINCI PRODUCE COMPANY. PACA Docket 
No. 7741. Decided October 14, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed February 17, 1959. The formal 
complaint was filed June 26, 1959. Complainant seeks an award 
of reparation in the amount of $442.80, which is alleged to be the 
total purchase price of 984 boxes of peas sold by complainant to 
respondent during May 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 6, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on August 8, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute an admission of the facts alleged in 
the complaint. Notwithstanding such notice, respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


, FINDINGS OF FACT 


1. Complainant is an individual, Jose Perez, whose address is 
Route 3, Box 25A, Edinburg, Texas. 

2. Respondent is an individual, Sam Vinci, doing business 
as Sam Vinci Produce Company, whose address is 2025 South 
Fulton Street, Monterey Park, California. At the time of the 
transactions involved herein, respondent was not licensed under 
the act, but was subject to license. 
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3. On or about May 17 through May 23, 1958, in the course 
of interstate commerce, complainant sold to respondent 984 boxes 
of peas at 45 cents per box, or a total purchase price of $442.80, 
f.o.b. Edinburg, Texas. 

4. On or about the dates of sales, complainant delivered to 
respondent at Edinburg, Texas, peas meeting the specifications 
of the contract. Respondent accepted the shipments of peas, and 
thereafter shipped them by truck to points outside the State of 
Texas. 

5. The total purchase price of the 984 boxes of peas is $442.80, 
no part of which has been paid by respondent to complainant. 

6. An informal complaint was filed February 17, 1959, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice. 

Respondent’s failure to pay to complainant the total purchase 
price for the 984 boxes of peas is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 


of $442.80, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $442.80, with interest thereon 
at the rate of 5 percent per annum from June 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6190) 


BENNETT & CLAYTON Co., INC. v. CORTINA FARMS. PACA Docket 
No. 7731. Decided October 20, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed October 8, 1958. The formal 
complaint was filed June 26, 1959. Complainant seeks an award 
of reparation in the amount of $1,095, which is alleged to be due 
in connection with two truckloads of potatoes sold by complainant 
to respondent during September 1958. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon re- 
spondent August 1, 1959. On the same date a copy of the report 
of investigation was served upon complainant. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c) ), failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Bennett & Clayton Co., Inc., is a corporation 
whose address is Prospect Plains, Cranbury, New Jersey. 

2. Respondent is an individual, James J. Cortina, doing busi- 
ness as Cortina Farms, whose address is 2611 West Henrietta 
Road, Rochester, New York. At the time of the transactions 
involved herein, respondent was licensed under the act. 

3. During September 1958, in the course of interstate com- 
merce, complainant sold to respondent two truckloads of pota- 
toes for a total purchase price of $1,270, delivered Rochester, 
New York. 

4. During September 1958, complainant shipped from Deans, 
New Jersey to respondent at Rochester, New York, potatoes meet- 
ing the specifications of the contract. Respondent accepted the 
potatoes. 

5. The total purchase price of the two truckloads of potatoes 
is $1,270. Respondent paid freight charges in the amount of 
$175, leaving a balance of $1,095 due to complainant. 

6. The informal complaint was filed October 8, 1958, which 
was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal, com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant the total purchase 
price of the two truckloads of potatoes is in violation of section 2 
of the act. Complainant should be awarded reparation in the 
amount of $1,095, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation $1,095, with interest thereon 
at the rate of 5 percent per annum from October 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6191) 


PAUL D. JONES, INC. v. PAUL E. MARY. PACA Docket No. 7735. 
Decided October 20, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed June 5, 1959. The formal com- 
plaint was filed July 16, 1959. Complainant seeks an award of 
reparation in the amount of $1,000, which is alleged to be the 
balance of the total purchase price of a truckload of onions sold 
by complainant to respondent on or about January 8, 1959. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on July 23, 1959. A copy 
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of the formal complaint and a copy of the report of investigation 
were served upon respondent on July 24, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Paul D. Jones, Inc., is a corporation whose 
address is Hollandale, Minnesota. 

2. Respondent is an individual, Paul E. Mary, whose address 
is 207 Poydras Street, New Orleans, Louisiana. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 

3. On or about January 8, 1959, in the course of interstate 
commerce, complainant sold to respondent 640 sacks of yellow 
onions at $3.15 per 50-pound sack, or a total purchase price of 
$2,016, delivered New Orleans, Louisiana. 

4. On or about January 13, 1959, complainant shipped by 
truck from Garner, Iowa, to respondent at New Orleans, Louisiana, 
onions meeting the specifications of the contract. Respondent 
accepted the onions. 

5. The total purchase price of the truckload of onions is 
$2,016. Respondent paid the freight charges of $254, and paid 
complainant $762 on account, leaving a balance of $1,000 due 
and owing to complainant. 

6. The formal complaint was filed July 16, 1959, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

Respondent’s failure to pay to complainant the total purchase 
price of the truckload of onions is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $1,000, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,000, with interest thereon 
at the rate of 5 percent per annum from February 1, 1959, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6192) 


LANDSMAN PACKING Co., INC. v. BOSTON FROZEN Foops, INC. 
PACA Docket No. 7513. Decided October 20, 1959. 


Dismissal—Accord and Satisfaction 
Complainant’s retention and use of respondent’s check constituted an accord 
and satisfaction and relieves respondent of any further liability. The 
complaint is dismissed. 


Mr. Irwin A. Kapin, of Newark, New Jersey, for complainant. Respondent 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on October 13, 1958, complainant seeks 
an award of reparation in the amount of $392.90, alleged to be 
due from respondent in connection with a quantity of frozen 
blueberries sold and delivered to respondent in June and July 1958. 

A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respondent 
on January 26, 1959. A copy of the report of investigation was 
served upon complainant on January 24, 1959. Respondent filed 
an answer on February 16, 1959, denying liability. 

Since the amount claimed in this proceeding is less than $500, 
the issues are determined in accordance with the shortened method 
of procedure provided for in section 47.20 of the rules of practice. 
Pursuant to such procedure, complainant filed an opening state- 
ment, respondent filed an answering statement, and complainant 
filed a statement in reply. 
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FINDINGS OF FACT 


1. Complainant, Landsman Packing Co., Inc., is a corporation 
whose address is 43 Walnut Avenue, Millburn, New Jersey. 

2. Respondent, Boston Frozen Foods, Inc., is a corporation 
whose address is 28 Lewis Wharf, Boston, Massachusetts. At 
the time of the transaction involved herein, respondent was li- 
censed under the act. 

3. On or about June 28, 1958, in the course of interstate com- 
merce, complainant and respondent engaged in a long distance 
telephone conversation concerning approximately 50,000 pounds 
of frozen Maine blueberries, designated as Lot No. 505, which 
complainant had in storage at Lawrence, Massachusetts. An 
agreement was reached between the parties for the sale and 
transfer by complainant to respondent of all or a portion of the 
blueberries in storage, at a price of 23 cents per pound. The 
blueberries were packed in field boxes of varied weights and the 
agreement provided for weighing of the berries by the Public 
Weigher of the City of Lawrence as they were transferred to 
respondent, the deal to be consummated on the basis of the final 
tally weight by the Public Weigher at the time of delivery of the 
berries to respondent. 

4. On or about June 30, 1958, respondent withdrew 100 boxes, 
or 2,615 pounds, of blueberries from Lot No. 505, which were in 
storage at the New England Cold Storage at Lawrence, Mas- 
sachusetts, and was invoiced by complainant for the berries at 
23 cents per pound, or a total of $601.45. Respondent paid this 
invoice on or about July 20, 1958. 

5. On or about July 15, 1958, respondent commenced with- 
drawals of blueberries in Lot No. 505 in quantities of approximate- 
ly 200 boxes at a time. These withdrawals continued until the 
early part of August 1958, and until respondent had withdrawn 
a total of 1,875 boxes of blueberries. Complainant invoiced re- 
spondent for the 1,875 boxes of blueberries at 23 cents per pound 
based on the alleged weight of 46,835 pounds, for a total price 
of $10,772.05. About the third week of July, respondent sent 
complainant its check for $5,000 on account. 

6. On or about August 7, 1958, respondent sent complainant 
its check in the amount of $3,442.61. On the face of this check 
respondent had written the following: 

“This check pays invoice #10069 in full. 
Weight slips 7/15 to 8/6 totals: 38,337 Ibs. 
Weight loss 1630 Ibs. allowed by Mr. Samuel Landsman. 
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Weight to be paid for: 36,707 lbs. @.23 8,442.61 
Less paid on acct. 5,000.00 


Amount of check 3,442.61” 


Complainant blotted out all of the foregoing language and ac- 
counting and accepted the check, which was deposited to com- 
plainant’s account. 

7. The formal complaint was filed on October 13, 1958, which 
was within 9 months after accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant alleges that it made a unit sale to respondent of 
the entire lot of approximately 50,000 Ibs. of frozen blueberries, 
subject to the approval by respondent of 100 boxes. Respondent 
emphatically denies that it made such an agreement or purchase 
from complainant. Respondent states that it agreed on June 28 
to purchase 100 boxes (about 2,615 Ibs.) of blueberries from 
complainant at 23 cents per pound; that respondent withdrew 
these berries from cold storage two days later, and asked for an 
option on the balance of the lot, but that complainant refused to 
grant the option. Respondent stated that after distributing the 
100 boxes of berries to its customers, it came to the conclusion 
that respondent could not use any more of complainant’s berries 
because of the way they were packed. Respondent further states 
that some time later, there was an increase of interset in blue- 
berries from some of its customers and respondent decided to 
contact complainant to see if the blueberries were still available. 
Upon receiving an affirmative reply, respondent offered com- 
plainant 22 cents per pound for the blueberries “as is”, with the 
idea of repacking them. Respondent states that complainant 
insisted upon a price of 23 cents per pound and when respondent 
mentioned the shrinkage which was bound to occur in repackaging 
the berries, complainant assured respondent that the seller from 
whom complainant purchased the berries had agreed to make up 
for any shrinkage which might occur should it be necessary to 
repack the berries in other containers. Respondent states further 
that after assurance from complainant that this protection against 
shrinkage would be passed on to respondent, it agreed on that 
condition to buy the 1,875 boxes of blueberries remaining in 
storage. Respondent states that complainant represented the 
boxes to have an average net weight of about 25 pounds each, but 
that it was found in repacking the shrinkage was running close 
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to 5%. Complainant was informed of this situation and, accord- 
ing to respondent, agreed that this would be made up at the end 
of the deal. Respondent says it was after this reassurance by 
complainant that it sent complainant its check for $5,000 on ac- 
count. 

In view of the conclusions hereinafter reached, we deem it un- 
necessary to attempt to resolve the conflicting statements of the 
parties as to exactly what the contract was between the parties. 
It is clear, however, that respondent purchased and complainant 
sold a quantity of frozen blueberries in storage at the New 
England Cold Storage, at a price of 23 cents per pound. The 
berries were packed in various size containers and, therefore, 
contained different quantities or weights, and the parties agreed 
that the berries would be weighed by the Public Weigher of the 
City of Lawrence at the time they were withdrawn from storage 
by respondent. Obviously, payment was to be based upon the 
weights as determined by the Public Weigher. 


It is our opinion that respondent’s answer contains an implied 
plea that an accord and satisfaction was accomplished when com- 
plainant accepted respondent’s check offered in full payment of 
complainant’s invoice covering the blueberries in question. Re- 
spondent refers to “‘our final payment” to complainant, and points 
out that “Mr. Landsman took it upon himself to obliterate part 
of our check.” Respondent further pleads “that the respondent’s 
obligations to the complainant are paid in full.” There is also 
evidence in the file that respondent’s Mr. Siegel told complainant’s 
Mr. Landsman he had no business to make any changes or era- 
sures on respondent’s check and that if he was not accepting it as 
full and final payment, he should have returned it immediately. 
It appears that all of the elements of an accord and satisfaction 
are present. There appears to be a bona fide dispute between the 
parties as to exactly what the contract was and as to the amount 
due complainant by respondent. This arises from the dispute 
as to whether complainant agreed to take care of the shrinkage 
resulting when the blueberries were repackaged at the close of 
the deal. Complainant was put on notice upon receipt of re- 
spondent’s check for $3,442.61 that respondent intended that “this 
check pays invoice #10069 in full,” followed by respondent’s com- 
putation showing the weight loss “allowed by Mr. Samuel Lands- 
man,” and the number of pounds still to be paid for. Clearly, 
this check was offered by respondent in full payment of its 
obligation to complainant. If the conditions of respondent’s offer 
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were not satisfactory to complainant, the check should have been 
returned, or at least, respondent should have been given an op- 
portunity to say whether it would waive the conditions written 
on the face of the check and allow the check to be credited on 
account. Certainly, complainant was not at liberty, by blotting 
cut all of the conditions of respondent’s offer, to thus change the 
offer by accepting the check on account or in partial payment. 
We conclude that complainant’s retention and use of respondent’s 
check under the circumstances constituted an accord and satisfac- 
tion, and relieves respondent of any further liability. Anonymous 
Decision, 15 A. D. 277. R. Patt Brokerage v. Spracale Fruit Co., 
17 A. D. 939. It follows that the complaint filed herein should 
be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 6193) 


O. P. MURPHY PRODUCE COMPANY, INC. v. TEXARKANA TOMATO 
COMPANY. PACA Docket No. 7717. Decided October 20, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed October 9, 1958. A formal com- 
plaint was filed April 28, 1959. Complainant seeks an award of 
reparation in the amount of $925, which is alleged to be the 
balance due for four trucklots of tomatoes sold to respondent 
during June, July and August 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on July 10, 1959. On the 
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same date a copy of the formal complaint and a copy of the 
report of investigation were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after service and that, in accordance with section 47.8 (c) 
of the rules of practice (7 CFR 47.8(c) ), failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, O. P. Murphy Produce Company, Inc., is a 
corporation whose address is 3107 Produce Row, Houston, Texas. 

2. Respondent is an individual, John Randall Middleton, doing 
business as Texarkana Tomato Company, whose address is 717 
Short 10th Street, Texarkana, Arkansas. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 

3. During June and July 1958, in the course of interstate com- 
merce, Murphy Tomato Company sold to respondent three truck- 
lots of tomatoes for a total purchase price of $1,475, f.o.b. Houston, 
Texas. 

4. On or about August 7, 1958, in the course of interstate 
commerce, O. P. Murphy Produce Company, Inc. sold to re- 
spondent one trucklot of tomatoes for $300, f.o.b. Houston, Texas. 

5. During the period of June, July and August 1958, four 
lots of tomatoes meeting the specifications of the contracts were 
delivered to respondent at Houston, Texas. Respondent accepted 
the tomatoes and thereafter transported them in his trucks, to 
Texarkana, Arkansas. 

6. On April 23, 1959, Murphy Tomato Company assigned and 
transferred, in writing, all its right, title and interest in and to 
its claim involved in this proceeding to complainant, O. P. Murphy 
Produce Company, Inc. 

7. The total purchase price of the four trucklots of tomatoes 
is $1,775. Respondent has paid $1,250 on account, leaving a 
balance of $525 due and owing by respondent to complainant. 

8. An informal complaint was filed October 9, 1958, which 
was within nine months after the causes of action accrued, in 
connection with the August 1958 shipment. 





1204 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 1202 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. 

In the formal complaint filed April 28, 1959, complainant seeks 
to recover $925, the balance of the total purchase price of four 
trucklots of tomatoes sold to respondent in 1958, one lot on each 
of the following dates: June 7, July 19, July 26, and August 7. 
Prior to the filing of the formal complaint, respondent paid 
$850 to complainant and after such filing he made additional 
payments totaling $400, thereby reducing the amount claimed 
to $525. 

The informal complaint filed October 9, 1958, referred only to 
the contract of August 7, 1958. The act requires that a complaint 
be filed within nine months after the cause of action accrues. 
Ordinarily, a cause of action for the purchase price accrues on 
the date the price is due under the contract. While the evidence 
does not show when payment was due on each of the first two 
contracts, it is probable that each such payment was due more 
than nine months prior to April 28, 1959, when the formal com- 
plaint was filed. 

Assuming that the Secretary has no jurisdiction over the first 
two contracts by reason of the failure to file a timely complaint, 
reparation may not be awarded in connection with these two 
contracts. The purchase prices thereof totaled $1,175. How- 
ever, respondent has made payments in the total amount of $1,250. 
Apparently neither party specified the particular items against 
which the $1,250 in payments should be credited. 

It is a general rule of law that when neither the debtor nor 
the creditor reasonably exercises his power to apply a payment 
to one of several debts, the law will apply the payment in a way 
most beneficial to the creditor. Philadelphia Produce Credit and 
Collection Bureau v. Leon Turlin, 14 A.D. 977. © 

Following the above rule, we apply the $1,250 payments made 
by respondent to the $1,175 for which no award can be made. 
This leaves a balance of $75 to be applied to the purchases of 
July 26 and August 7, 1958. The total purchase price of these 
two purchases is $600. The failure of respondent to pay to 
complainant the balance of $525 is in violation of section 2 of 
the act. Reparation should be awarded complainant in that 
amount, with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $525, with interest thereon at 
the rate of 5 percent per annum from September 1, 1958, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6194) 


UNITED FRUIT AND PRODUCE COMPANY v. JOE MAGGIO, INc. PACA 
Docket No. 7502. Decided October 20, 1959. 


Dismissal—Failure to Sustain Burden of Proof 


The evidence submitted is insufficient to prove that the produce was ab- 
normally deteriorated at the destination specified in the contract. The 
complaint is dismissed. 


Golbus & Golbus, of Chicago, Illinois, for complainant. Roberts, Campbell and 
Ewing, of El Centro, California, for respondent. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on December 11, 1958, complainant is 
seeking an award of reparation in the amount of $200, alleged 
to be the actual damage sustained by reason of the alleged failure 
of respondent to make good delivery of a carload of lettuce pur- 
chased by complainant in February 1958. 

A copy of the formal complaint and a copy of the Department’s 
report of investigation ,;were served upon respondent on January 
19, 1959. A copy of the report of investigation was served upon 
complainant’s attorneys on January 16, 1959. Respondent filed 
an answer on February 5, 1959, denying that it failed to deliver 
in accordance with contract specifications and asking that the 
complaint filed herein be dismissed. 

Since the amount claimed in this proceeding is less than $500, 
the issues are determined in accordance with the shortened method 
of procedure provided for in section 47.20 of the rules of practice. 
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Pursuant to such procedure, complainant filed an opening state- 
ment, with a brief in support thereof. Respondent filed an an- 
swering statement and brief. Complainant’s reply brief was 
received on May 20, 1959. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Louis Lerner, 
Rose Lerner, Harry Fine, Abe Fine, and Harry Fine as trustee 
for Donald Lerner, Robert Lerner, and Carol Susan Jacob, doing 
business as United Fruit and Produce Company, whose address 
is St. Louis, Missouri. 

2. Respondent, Joe Maggio, Inc., is a corporation whose ad- 
dress is P. O. Box 27, Holtville, California. At the time of the 
transaction here involved, respondent was licensed under the act. 

3. On or about February 13, 1958, in the course of interstate 
commerce and by oral contract, respondent sold to complainant 
a carload of lettuce, 2 dozen size, U.S. No. 1, Standard Pack, 
Maggio brand, at an agreed price of 85 cents per carton, plus 
15 cents per carton vacuum cooling, for a total invoice price of 
$640, f.o.b. Holtville, California. 

4. Respondent shipped on February 138, 1958, in car PFE 
2759, from Holtville, California, to complainant at St. Louis, 
Missouri, 640 cartons of drypack lettuce which was certified to 
grade U.S. No. 1, Standard Pack. 

5. On or about February 18, 1958, complainant diverted the 
carload of lettuce from St. Louis, Missouri, to Heller-Grubman, 
complainant’s purchaser, at New York City, New York. The 
shipment arrived at New York on February 21, 1958, and received 
a condition inspection on the morning of February 24, 1958. This 
inspection covered 400 cartons then in Heller-Grubman’s store 
which the applicant’s records show were unloaded from car 
PFE 2759, and disclosed an average of approximately 65 per- 
cent decay, including 35 percent affecting compact portion of the 
heads. Complainant granted its customer an allowance of $200 
and requested a similar allowance from respondent. Respondent 
refused to grant an allowance. 

6. An informal complaint was filed on July 8, 1958, which 
was within 9 months after accrual of the alleged cause of action. 


CONCLUSIONS 


This controversy hinges upon complainant’s claim that it has 
a right to rely upon the implied warranty of suitable shipping 
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condition and its contention that respondent failed to ship a 
carload of lettuce which was in suitable shipping condition on 
February 13, 1958. Complainant acknowledges that the destina- 
tion specified in the contract was St. Louis, and has no quarrel 
with previous decisions under the act which hold that, ordinarily, 
where produce is diverted beyond the destination specified in the 
contract of sale, the implied warranty of suitable shipping condi- 
tion is inapplicable. Complainant is relying upon decisions under 
the act which hold that the condition of the produce at a more 
distant point than the contract destination may be relevant in 
determining whether the produce was abnormally deteriorated 
at the destination specified in the contract. Pacific Coast Fruit 
v. National Produce Distributors, 14 A.D. 627. Complainant 
argues strenuously that the lettuce in controversy here was so 
abnormally deteriorated upon arrival at New York, with an 
average of 65 percent decay including 35 percent affecting the 
compact portion of the heads, that it would have been, “beyond 
any doubt”, abnormally deteriorated at St. Louis, the contract 
destination, notwithstanding the fact that the car was in transit 
for some 10 or 11 days before inspection was made. 


Respondent has submitted a Federal inspection certificate cov- 
ering inspection of the lettuce which was begun at 7:00 A.M. 
on the day the lettuce was shipped and was concluded almost 7 
hours later. This inspection showed permanent defects within 
the tolerance, and no decay. The lettuce was graded as U.S. No. 
1, Standard Pack. The lettuce apparently moved under normal 
transportation service and conditions and was due in St. Louis 
for the sixth morning market, which would be February 19. 
Complainant diverted the shipment from St. Louis on February 
18 and it arrived at New York on February 21. The car was 
placed on the team track at 2:00 P.M. on February 23. The seal 
was broken and the car opened on February 24. A Federal in- 
spection on the morning of February 24 covering 400 cartons 
then in Heller-Grubman’s store, which the applicant’s records 
showed were unloaded from car PFE 2759, disclosed the high 
percentage of decay complained of. 


It would be a misinterpretation of the regulation governing 
the suitable shipping condition warranty to hold that the diversion 
of a shipment of produce to any point other than the destination 
specified in the contract of sale automatically and arbitrarily 
voids the implied warranty of suitable shipping condition. As 
pointed out in complainant’s briefs, it has been held in prior 
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decisions under the act that if it can be established by reliable 
evidence that a shipment which has been diverted beyond the 
contract destination is so deteriorated upon arrival at the more 
distant point that it can be concluded with assurance that it would 
also have been abnormally deteriorated at the destination speci- 
fied in the contract, the suitable shipping condition warranty 
would be applicable. Corte & Sons v. Lerner & Son, 14 A.D. 320. 
In the instant case, however, there are factors which must be 
examined in reaching a decision as to whether the implied war- 
ranty of suitable shipping condition is applicable. There is no 
question, of course, but that the suitable shipping condition war- 
ranty applied to St. Louis, since that was the destination specified 
in the contract. The shipment arrived at New York two days after 
it would have been available at St. Louis. If the lettuce had 
been inspected upon arrival in New York on February 21, and had 
then contained an average of 65 percent decay, it would have 
been less difficult to conclude that the lettuce would also probably 
have been abnormally deteriorated upon arrival at St. Louis two 
days earlier. But the fact that about 3 days elapsed between the 
time of arrival in New York and the time inspection was made, 
with no evidence to show whether the car’s ventilation system, 
coolers or fans, were in operation during this time, causes us to 
refrain from speculating that the lettuce would have been “beyond 
a doubt”, as complainant contends, abnormally deteriorated upon 
arrival at St. Louis, Missouri. In view of these intervening 
factors, we think the inspection made on February 24 was too 
remote to be of any value in determining whether the lettuce in 
point of fact wouJd have been abnormally deteriorated at St. 
Louis on February 18 or 19. 


We find that complainant has failed to submit reliable evidence 
which would enable us to conclude in the circumstances that the 
lettuce would have been abnormally deteriorated upon arrival at 
St. Louis, the destination specified in the contract of purchase and 
sale. The complaint should, therefore, be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 
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(No. 6195) 


FooD SALES Co. v. SMELTZER ORCHARD COMPANY. PACA Docket 
No. 7553. Decided October 21, 1959. 


Dismissal—Failure to Sustain Burden of Proof 


Since complainant failed to sustain the burden of proving that an oral contract 
was entered into by the parties, the complaint is dismissed. 


Mr. Ben Silberman, of Chicago, Illinois, for complainant. Mr. Edward C. 
Kilian, of Frankfort, Michigan, for respondent. Mr. Frederick W. Wood- 
ley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed July 22, 1958, and the formal 
complaint was filed January 7, 1959. Complainant seeks an award 
of reparation in the amount of $7,193.41, which is alleged to be 
the balance of the total purchase price of 60,000 pounds of frozen 
strawberries sold and shipped by complainant to respondent in 
May 1958. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 13, 1959. On the 
same date, a copy of the formal complaint and a copy of the 
report of investigation were served upon respondent. 


Respondent filed an answer on March 23, 1959, denying the 
contract set forth in the complaint and denying any liability to 
complainant. Respondent alleges that in March 1957, it sold to 
Paul Stamm and Company of Chicago, Illinois, a quantity of 
frozen strawberries for $7,705.42, on which $1,000 was paid on 
account, leaving a balance due respondent of $6,705.42. It is 
further alleged that in September 1957, Percy R. Smeltzer, pres- 
ident of respondent, and Paul Stamm, president of Paul Stamm 
and Company, agreed that the latter company would pack suf- 
ficient berries in Tennessee in 1958 to offset the amount due 
respondent, together with accrued interest; that pursuant to such 
agreement Paul Stamm and Company shipped to respondent the 
60,000 pounds of strawberries involved herein; and that respond- 
ent sent Paul Stamm and Company a check for $3,456.59, the dif- 
ference between $10,650, the price of the 60,000 pounds of berries, 
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and $6,705.42, the amount owed to respondent on the purchase 
of March 1957, plus interest. 

Since neither party requested an oral hearing, the shortened 
method of procedure was followed in this proceeding pursuant to 
section 47.20 of the rules of practice. Complainant requested 
that his formal complaint and attached exhibits be considered as 
his opening statement, and respondent requested that its answer 
and exhibits be adopted as its answering statement. 


FINDINGS OF FACT 


1. Complainant is an individual, Paul C. Stamm, doing busi- 
ness as Food Sales Co., whose address is Post Office Box 17, 
Dyersburg, Tennessee. 

2. Respondent, Smeltzer Orchard Company, is a corporation, 
whose post office address is Frankfort, Michigan. At the time 
of the transaction alleged herein, respondent was licensed under 
the act. 

38. Complainant has failed to sustain the burden of proving 
by a preponderance of the evidence that in May 1958 he sold 
to respondent two truckloads of frozen strawberries. 

4. The formal complaint was filed January 7, 1959, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


The evidence in this proceeding consists of the verified pleadings 
and the exhibits attached thereto, plus the information contained 
in the report of investigation. The formal complaint is signed 
and verified by Paul C. Stamm. He states therein that on or 
about May 1, 1958, Food Sales Co. sold to respondent, by oral 
contract, two truckloads of U.S. Grade’ B whole frozen straw- 
berries in 30-pound cans (1,000 cans to the load) for a total 
purchase price of $10,650. Attached to the complaint are various 
exhibits, including two invoices from Food Sales Co. each showing 
a sale of 1,000 30-pound cans of frozen strawberries to respondent 
in the amount of $5,325. One invoice is dated May 20 and the 
other is dated May 21, 1958. Also attached to the complaint are 
two federal certificates of inspections made of strawberries at 
Dyersburg, Tennessee, one inspection being on May 18 and the 
other on May 19, 1958. The applicant for inspection on both 
certificates is shown as Frostreat Frozen Foods, Inc. of Dyersburg, 
Tennessee. Two other exhibits are bills of lading for the ship- 
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ment of frozen strawberries which show complainant as the 
shipper. 

In the answer, which is signed and verified by James H. Brian, 
vice-president of respondent, the claimed purchase from Food 
Sales Co. is denied. To the contrary, Brian states that the two 
loads of berries were sold and shipped by Paul Stamm and Com- 
pany pursuant to an agreement entered into in September 1957. 
From the answer and letters in the report of investigation signed 
by Percy R. Smeltzer, president of respondent, it appears that 
Smeltzer and his son had a conference with Paul Stamm at 
Chicago, Illinois, in September 1957, at which time agreement 
was reached that Paul Stamm and Company would pack suf- 
ficient berries in Tennessee in 1958 to offset the unpaid purchase 
price of strawberries purchased by Paul Stamm and Company 
from respondent during March 1957. 


The evidence establishes that in May 1958, Paul Stamm, in 
addition to doing business individually under the trade name of 
Food Sales Co., was also the president of Paul Stamm and Com- 
pany and Frostreat Frozen Foods, Inc., both of which were cor- 
porations. Respondent submitted numerous letters exchanged 
with Paul Stamm and Company concerning the transaction of 
March 1957. Complainant admits in his complaint that $6,705.42 
is due respodent on this prior transaction, but adds that in May 
1958, Paul Stamm and Company was in the process of reorganiza- 
tion, its debts being liquidated by a trustee acting for the benefit 
of creditors. This reorganization appears to have begun in 
February 1958. 

The only evidence supporting complainant’s contention that 
Food Sales Co. orally sold the two loads of strawberries to re- 
spondent are the invoices and bills of lading sent to, and received 
by, respondent after the claimed sale. On the other hand, re- 
spondent has shown that its prior dealings were with Paul Stamm, 
and Company. In addition to the letters received from Stamm 
on behalf of Paul Stamm and Company in 1957, respondent has 
submitted a letter dated May 5, 1958, which is signed by Paul 
C. Stamm, as president of Paul Stamm and Company, on that 
company’s letterhead. This letter was in reply to respondent’s 
letter dated April 30, 1958, concerning the 1958 crop of straw- 
berries. Respondent also submitted a copy of its check dated 
May 26, 1958, in the amount of $3,456.59, which is drawn to the 
order of “Paul Stamm Company.” This check is endorsed on the 
reverse side “Paul Stamm & Co. Paul Stamm Pres. For the ac- 
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count Frostreat Frozen Foods, Inc. Paul Stamm, Pres”. As 
pointed out by respondent, it does not appear that Food Sales Co. 
received the proceeds of this check. 

Complainant had the burden of proving the allegation of his 
complaint by a preponderance of the evidence. After carefully 
considering the evidence presented, it is concluded that complain- 
ant has failed to sustain the burden of proving that an oral con- 
tract was entered into by the parties in 1958, for the sale by 
complainant and the purchase by respondent of two lots of straw- 
berries. Accordingly, the complaint should be dismissed. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No.. 6196) 


ST. LUCIE TOMATO PACKERS v. PALMER PRODUCE. PACA Docket 
No. 7753. Decided October 21, 1959. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed June 29, 1959. The formal 
complaint was filed July 27, 1959. Complainant seeks an award 
of reparation in the amount of $1,248.25, which is alleged to be 
the purchase price of a truckload of tomatoes sold by complainant 
to respondent on or about May 8, 1959. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 5, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on August 19, 1959. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
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20 days after such service and that, in accordance with section 
47.8(c) of the rules of practice (7 CFR 47.8(c)), failure to file 
an answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Notwithstanding 
such notice, respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of James A. Gaskill 
and R. S. Norman, doing business as St. Lucie Tomato Packers, 
whose address is State Farmers Market, Fort Pierce, Florida. 

2. Respondent is an individual, Robert B. Palmer, doing busi- 
ness as Palmer Produce, whose address is 2238 Forest Avenue, 
Knoxville, Tennessee. At the time of the transaction involved 
herein, respondent was licensed under the act. 

3. On or about May 8, 1959, in the course of interstate com- 
merce, complainant sold to respondent a truckload of tomatoes 
for a total purchase price of $1,248.25, f.0.b. Fort Pierce, Florida. 

4. On May 8, 1959, complainant delivered tomatoes meeting 
the specifications of the contract to respondent at Fort Pierce, 
Florida. The tomatoes were loaded on a truck operated by re- 
spondent and transported to Knoxville, Tennessee. Respondent 
accepted the tomatoes. 

5. The purchase price of the truckload of tomatoes is $1,248.25, 
no part of which has been paid by respondent to complainant. 

6. The formal complaint was filed July 27, 1959, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice. , 

Respondent’s failure to pay to complainant the purchase price 
of the truckload of tomatoes is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$1,248.25, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation $1,248.25, with interest thereon 
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at the rate of 5 percent per annum from June 1, 1959, until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 6197) 


O’DONNELL FRUIT COMPANY OF PITTSBURGH v. MATHEW MEnr- 
CcURIO. PACA Docket No. 7363. Decided October 28, 1959. 


Stay Order Vacated 


The reparation awarded in the order of October 6, 1959, shall be paid within 
380 days from the date of this order. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued October 6, 1959, awarding reparation to complainant 
against respondent. Pursuant to a request from counsel for re- 
spondent, the time for filing a petition for reconsideration was 
extended to October 26, 1959, and on October 15, 1959, an order 
was issued staying the order of October 6, 1959, pending the is- 
suance of a further order in this proceeding. Counsel for re- 
spondent, in a letter dated October 23, 1959, indicated that a 
petition for reconsideration would not be filed. 

The stay order of October 15, 1959, is hereby vacated. The 
reparation awarded in the order of October 6, 1959, shall be 
paid within 30 days from the date of this order. 

Copies hereof shall be served upon the parties. 


(No. 6198) 


L. T. MALONE COMPANY v. AL KAISER & Bros. PACA Docket 
No. 7485. Decided October 29, 1959. 


Rejection With Reasonable Cause—Dismissal— 
Counterclaim—Damages 


Since the produce was not in suitable shipping condition at the time of the 
sale, respondent’s rejection was with reasonable cause, and the com- 
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plaint is dismissed. Complainant is ordered to pay to respondent the 
amount of damages sustained as a result of complainant’s breach of 
the contract. 

Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Golbus & Golbus, 
of Chicago, Illinois, for respondent. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed July 14, 1958, and the formal 
complaint was filed November 3, 1958. Complainant alleges that 
on or about April 21, 1958, respondent’s agent inspected and pur- 
chased from complainant a carload of lettuce; that respondent 
subsequently rejected the lettuce without reasonable cause; and 
that complainant resold the lettuce and sustained a loss of $420.98. 
Reparation is requested by complainant in that amount. 

A copy of the report of investigation prepared by the Depart- 
ment and a copy of the formal complaint were served upon re- 
spondent on December 8, 1958. A copy of the report of investiga- 
tion was served upon complainant on December 9, 1958. A 
supplemental report of investigation was served upon respondent 
on February 2, 1959, and upon complainant on February 3, 1959. 

Respondent filed an answer on January 8, 1959, denying the 
material allegations of the formal complaint. The answer in- 
cludes a counterclaim wherein respondent alleges that the lettuce 
was abnormally deteriorated on arrival and that respondent sus- 
tained damages of $192. Complainant filed a reply on January 
20, 1959, denying the allegations in the counterclaim. 

Since neither the complaint nor counterclaim involved an 
amount in excess of $500, the shortened method of procedure 
was followed in accordance with section 47.20 of the rules of 
practice (7 CFR 47.20). Pursuant to this procedure, complainant 
filed an opening statement, respondent filed an answering state- 
ment, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Lafayette T. Malone, doing 
business as L. T. Malone Company, whose address is Post Office 
Box 568, Phoenix, Arizona. At the time of the transaction in- 
volved herein, complainant was licensed under the act. 
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2. Respondent is a partnership composed of Al Kaiser, Fred 
Kaiser, Harvey Kaiser and Fanny Kaiser, doing business as Al 
Kaiser & Bros., whose address is 216 South Water Market, 
Chicago, Illinois. At the time of the transaction involved herein, 
respondent was licensed under the act. 

3. On or about April 21, 1958, in the course of interstate com- 
merce, complainant sold to respondent 640 cartons of lettuce, 
U.S. No. 1, Standard Pack, 2 dozen size, Arid Zone brand, con- 
tained in car PFE 63906 which had been shipped from Tolleson, 
Arizona, on the morning of April 18, 1958, at $1.20 per carton, 
f.o.b. Tolleson, Arizona, plus 15 cents per carton vacuum cooling, 
or a total price of $864. Crispo Bros., Inc., Phoenix, Arizona, 
was respondent’s authorized agent in the transaction. 

4. The lettuce in car PFE 63906 was federally inspected at 
Tolleson on April 17, 1958, such inspection beginning at 4:45 p.m. 
and ending at 11:45 p.m. The certificate of this inspection shows 
the following: 


“Quality and Condition: Lettuce fresh, crisp and fairly 
well trimmed. Outer leaves good green color. Average 
49%, hard, 36% firm, 12% fairly firm. No decay. De- 
fects within tolerance, including 3% soft. 

“Grade: U.S. No. 1, Standard Pack. Meets Canadian 


import requirements.” 

5. On April 21, 1958, complainant ordered the car diverted to 
respondent at Chicago, Illinois, in accordance with the instruc- 
tions of Crispo Bros., Inc. Car PFE 63906 arrived at Chicago 
at 6:15 a.m., April 23, 1958. At respondent’s request, a federal 
inspection was made of the lettuce at 2 p.m., that same day, re- 
stricted to the upper two layers of the load. The temperature of 
the lettuce in the doorway was 38° at the top and 37° at the 
bottom. The certificate states in part as follows: 


“Quality: clean, fairly well trimmed, with 75% or more 
hard or firm heads, outer leaves good green color. Aver- 
age 5% grade defects, chiefly broken midribs. 

“Condition: From 3 to 9 heads per carton, average ap- 
proximately 25% damaged by Rib Discoloration. From 
2 to 4 heads per carton, average 10% damaged by reddish 
to brown discoloration following bruising affecting from 
3 to 6 outer head leaves. Average 3% damaged by Tip- 
burn. In most samples from 1 to 2 heads per carton, 
many none, average 4% decay, chiefly Bacterial Soft 
Rot, mostly in advanced, some in early stages, affecting 
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compact portion of heads. Remainder fresh and crisp. 
“Grade: Now fails to grade U.S. No. 1 only account con- 
dition factors, but now contains average approximately 
55% U.S. No. 1 quality, 4% decay.” 


6. On April 23, 1958, respondent wired complainant the in- 
spection results and said “We unable to use kindly place else- 
where ...”. Complainant replied by telegram as follows: 

“RETEL PFE 63906 ARID ZONE LETTUCE USDA 
ORIGIN CERTIFICATE USONE WITHIN GRADE 
NO DECAY. THIS CAR SOLD REGULAR TERMS 
ROLLING AND THIS GOVT INSPECTION DESTINA- 
TION NOT REVERSAL. WE DO NOT SELL GUAR- 
ANTEE ARRIVAL AND PROTECT ONLY UNDER 
REGULAR TERMS ALSO OUR INFORMATION OUT 
CHICAGO THIS GOOD CAR ...NO CAUSE FOR 
OUR DIVERTING THIS CAR AS SAME IS YOUR 
MERCHANDISE AND YOUR INSPECTION VERI- 
FIED SAME.” 


7. On April 24, 1958, respondent wired complainant that the 
lettuce was not in suitable shipping condition and complainant 
replied by telegram: 


“REWIRE PFE 63906 CERTAINLY IN SUITABLE 
SHIPPING CONDITION AS REQUIRED UNDER 
REGULAR FOB TERMS EVIDENCED BY ORIGIN 
CERTIFICATE AND DESTINATION INSPECTION.” 


Respondent again advised complainant by wire that it was unable 
to use the lettuce. Respondent did not pay any part of the agreed 
price. 

8. Complainant was unable to sell the lettuce in Chicago. On 
April 24, complainant diverted the lettuce to a commission mer- 
chant in Philadelphia, Pennsylvania, where it arived April 27. 
The lettuce was sold for gross proceeds of $1,433.51. The net 
proceeds of $443.02 were received by complainant. 

9. The formal complaint was filed November 3, 1958, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


There is no dispute that the contract of sale involved herein 
was negotiated on April 21, 1958, by Alfred P. Carpenter, sales 
manager of complainant, and Frank C. Crispo of Crispo Bros., 
Inc., respondent’s authorized agent. The first issue is whether 
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the lettuce was purchased by Frank Crispo solely on the basis of 
his prior inspection of the lettuce, as contended by complainant, 
or on the basis of Carpenter’s representation that the lettuce was 
U.S. No. 1, Standard Pack at the time of shipment, as contended 
by respondent. 

Complainant’s opening statement includes the affidavit of Car- 
penter reading in part as follows: 

“On the twenty-first day of April 1958 Mr. Frank Crispo 
called me stating that he had looked at and inspected 
the Malone Arid-Zone brand lettuce being harvested and 
loaded into cars on April 18th and 19th, that he liked 
the quality, and asked if there were any rollers avail- 
able unsold and at what price he could buy them for Al 
Kaiser and Brothers at Chicago. 

“After looking at our files I told Mr. Crispo we did have 
lettuce in PFE 63906 consisting of two-dozen size 640 
cartons shipped on April 18th rolling to Kansas City 
unsold, and would sell at $1.20 plus 15¢ cooling fob 
origin. He said he would purchase car at that price and 
asked that we divert to and invoice Al Kaiser and Brother 
at Chicago routing same SP-Rl-Kansas City-Wabash 
CPT delivery. I told him we would do so and that we 
held USDA origin certificate showing lettuce graded US 
No. 1 standard pack.” 

The evidence submitted by respondent includes the affidavit of 
Fred Kaiser who states that respondent purchased, through its 
agent, from complainant “640 cartons of Arid Zone brand U.S. 
No. 1 standard pack lettuce” and the agent confirmed the purchase 
by telegram on April 21, 1958. The telegram referred to men- 
tions three cars, including PFE 63906, and states “ALL THREE 
... USONE STDPK ...”. Although respondent did not submit 
an affidavit by Frank C. Crispo, the report of investigation in- 
cludes a letter from Crispo to the Department dated September 
25, 1958, stating: : 

“Both of these cars were purchased for the account of Al 
Kaiser & Bros., Chicago, Ill. as U.S. ONE STANDARD 
PACK.” 

Carpenter’s affidavit does not establish that Crispo actually 
inspected the carload of lettuce purchased. At most, it indicates 
that Crispo generally inspected lettuce being harvested and 
loaded by complainant on April 18 and 19, 1958, without regard 
to any particular load. Under these circumstances, we conclude 
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that this was not a sale after inspection in which there are no 
warranties but one by description. Anonymous Decision, 13 A.D. 
1010. 


Complainant contends that the fact the lettuce graded U.S. 
No. 1 at origin was incidental and was mentioned by Carpenter 
only as a matter of information. But complainant’s telegram 
quoted in Finding of Fact No. 6, as well as Crispo’s telegram to 
respondent, indicates that the sale was on the basis of the grade 
at shipping point. In any event, Crispo asked for lettuce of the 
quality shipped by complainant on April 18 and 19 and this 
quality was identified by complainant as U.S. No. 1 grade. Hence, 
it was clearly understood by both parties that the lettuce was 
being sold on that basis. 


In a sale by description of a rolling carload of produce on an 
f.o.b. basis, there is a warranty that the produce is in suitable 
shipping condition at the time of sale. Ernest E. Fadler v. Hesser, 
166 F. (2d) 904 (10th Cir. 1948) ; Pacific Coast Fruit Distribu- 
tors, Inc. v. National Produce Distributors, Inc., 14 A.D. 627. 
The lettuce at shipping point graded U.S. No. 1, Standard Pack. 
The lettuce was in transit at the time of sale and was not inspected 
at that time. The federal inspection at Chicago, Illinois, on the 
day of arrival disclosed that the lettuce was approximately 55 
percent of U.S. No. 1 quality. The defects totaled approximately 
45 percent, or more than four times that specified in the United 
States Standards for U.S. No. 1 grade lettuce (7 CFR 51.2510). 
The total tolerance for defects allowed by these standards is 10 
percent, including not more than 2 percent for decay affecting 
any portion of the head, exclusive of wrapper leaves. Clearly, 
the deterioration in the lettuce here was abnormal. Since there 
is no evidence that the transportation service and conditions were 
other than normal, it is concluded that the lettuce was not in 
suitable shipping condition at the time of sale. 

In its opening statement and statement in reply, complainant 
takes exception to the federal inspection at Chicago on the ground 
that it overemphasized the defects of the lettuce. In this con- 
nection, complainant directs our attention to the inspection made 
by the City Perishable Inspection Service at 6:30 a.m., April 23, 
1958, which, according to complainant, shows only 5 percent leaf 
discoloration, 2 percent rib blight and 2 percent decay. Actually, 
the report of this inspection states, among other things, that “4 
to 7 heads per carton showing bruised and pink discolored leaves 
on the inner portion of the head” and that 1 to 3 heads per carton 
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had rib blight. Since there were 24 heads in each carton, the 
damage by bruising and pink discoloration ranged from approx- 
imately 16 to 28 percent and damage by rib blight ranged from 
4 to 12 percent. But assuming there was a material difference 
between the two inspections, we have consistently held that where 
both federal and private inspections of produce are made at ap- 
proximately the same time, greater weight should be given to 
the federal inspection. 

Since the lettuce was not in suitable shipping condition at the 
time of sale, respondent’s rejection was with reasonable cause. 
Accordingly, the complaint should be dismissed. 

The remaining question concerns respondent’s counterclaim. 
In its answering statement respondent claims damages in the 
amount of $193.14, the difference between $1,760, the market 
value of 640 cartons of good merchantable lettuce at Chicago, 
Illinois, on April 28, 1958 ($2.75 per carton), and $1,566.86, the 
cost of the lettuce involved herein delivered at Chicago (the f.o.b. 
price of $864, plus the freight charges to Chicago of $702.86). 
This is the proper measure of damages for a failure to deliver 
under the circumstances of this proceeding. The Federal Market 
News Service Report for Chicago, Illinois, for April 23, 1958, 
quotes sales in less than carlot quantities of Arizona, Phoenix 
District, Iceberg type lettuce, standard pack, 2 dozen size, good 
merchantable quality and condition at $2.75 to $3 per carton. 
In previous decisions under the act the lowest applicable jobbing 
price quoted in such a report has been accepted as representing 
carload market value. United Fruit & Produce Co. v. H. Tatosian 
& Co., 17 A.D. 12. It is concluded that the carload market value 
of lettuce meeting the contract specifications at Chicago on April 
23, 1958, was $2.75 per carton and that respondent sustained 
damages of $193.14. 

The failure of complainant to lialtiede to respondent a carload of 
lettuce in accordance with the contract is in violation of section 
2 of the act. Reparation should be awarded respondent in the 
amount of $193.14, with interest. 


ORDER 


The complaint is hereby dismissed. 

Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $193.14, with interest thereon 
at the rate of 5 percent per annum from May 1, 1958, until paid. 


Copies hereof shall be served upon the parties. 
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(No. 6199) 


L. T. MALONE COMPANY v. AL KAISER & Bros. PACA Docket 
No. 7486. Decided October 29, 1959. 


Rejection With Reasonable Cause—Dismissal— 
Counterclaim—Damages 


Since the produce was not in suitable shipping condition at the time of the 
sale, respondent’s rejection was with reasonable cause and the complaint 
is dismissed. Complainant is ordered to pay to respondent the amount 
of damages sustained as a result of complainant’s breach of the contract. 


. Earl G. Strohl, of Phoenix, Arizona, for complainant. Golbus & Golbus, 
of Chicago, Illinois, for respondent. Mr. Frederick W. Woodley, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed July 14, 1958, and the formal 
complaint was filed November 3, 1958. Complainant alleges that 
on or about April 21, 1958, respondent’s agent inspected and 
purchased from complainant a carload of lettuce; that respondent 
subsequently rejected the lettuce without reasonable cause, and 
that complainant resold the lettuce and sustained a loss of $434.29. 
Reparation is requested by complainant in that amount. 

A copy of the report of investigation prepared by the Depart- 
ment and a copy of the formal complaint were served upon re- 
spondent on December 8, 1958. A copy of the report of investiga- 
tion was served upon complainant on December 9, 1958. A sup- 
plemental report of investigation was served upon respondent on 
February 2, 1959, and upon complainant the following day. 

Respondent filed an answer on January 8, 1959, denying the 
material allegations of the formal complaint. The answer in- 
cludes a counterclaim wherein respondent alleges that the lettuce 
was abnormally deteriorated on arrival and that respondent sus- 
tained damages of $192. Complainant filed a reply on January 
20, 1959, denying the allegations in the counterclaim. 

Since neither the complaint nor counterclaim involved an amount 
in excess of $500, the shortened method of procedure was followed 
in accordance with section 47.20 of the rules of practice (7 CFR 
47.20). Pursuant to this procedure, complainant filed an opening 
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statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Lafayette T. Malone, doing 
business as L. T. Malone Company, whose address is Post Office 
Box 568, Phoenix, Arizona. At the time of the transaction in- 
volved herein, complainant was licensed under the act. 

2. Respondent is a partnership composed of Al Kaiser, Fred 
Kaiser, Harvey Kaiser and Fanny Kaiser, doing business as Al 
Kaiser & Bros., whose address is 216 South Water Market, 
Chicago, Illinois. At the time of the transaction involved herein, 
respondent was licensed under the act. 

38. On or about April 21, 1958, in the course of interstate 
commerce, complainant sold to respondent 640 cartons of lettuce, 
U.S. No. 1, Standard Pack, 2-dozen size, Arid Zone brand, con- 
tained in car PFE 41355 which had been shipped from Tolleson, 
Arizona, on the morning of April 19, 1958, at $1.20 per carton, 
f.o.b. Tolleson, Arizona, plus 15 cents per carton vacuum cooling, 
or a total price of $864. Crispo Bros., Inc., Phoenix, Arizona, 
was respondent’s authorized agent in the transaction. 

4. The lettuce in car PFE 41355 was federally inspected at 
Tolleson on April 18, 1958, such inspection beginning at 10:30 
a.m. and ending at 11:30 p.m. The certificate of such inspection 
reads in part as follows: 

“Quality & condition: Lettuce fresh, crisp and fairly well 
trimmed, some heads closely trimmed. Outer leaves 
light green color. Average 66% hard, 29% firm, 5% 
fairly firm. Nodecay. Defects average within tolerance. 
“Grade: U.S. No. 1, Standard Pack. Meets Canadian 
import requirements.” ; 

5. On April 21, 1958, complainant ordered the car diverted to 
respondent at Chicago, Illinois, in accordance with the instruc- 
tions of Crispo Bros., Inc. Car PFE 41355 arrived at Chicago at 
6 a.m. April 24, 1958. At respondent’s request, a federal inspec- 
tion was made of the lettuce at 9:45 a.m. the same day, restricted 
to the upper two layers of the load. The temperature of the 
lettuce in the doorway was 41° at the top and 41° at the bottom. 
The certificate states in part as follows: 

“Quality: Fairly uniform. 
“Condition: Average 3% damaged by Tipburn. From 
8 to 17 heads per carton, average approximately 50% 
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damaged by Rib Discoloration. In most samples 1 to 3 
' heads per carton, some samples show no decay, average 
7%, chiefly Bacterial Soft Rot, generally early stages, 
affecting 1 to 4 head leaves. Remainder fresh. 

“Grade: Now fails to grade U.S. No. 1 only account of 
damage by Rib Discoloration and decay; now averages 
approximately 40% U.S. No. 1 Quality, 7% decay.” 


6. On April 24, 1958, following receipt of the inspection certi- 
ficate, respondent advised complainant by telegram of the inspec- 
tion findings and continued “We unable to use kindly place else- 
where. . .” 

7. Complainant was unable to resell the lettuce in Chicago. 
At 3:20 p.m., April 24, 1958, complainant rediverted the lettuce 
to Max Feldbaum & Sons, Philadelphia, Pennsylvania, to handle 
on a consignment basis. The car arrived at Philadelphia on 
April 27, 1958, and the lettuce was sold for gross proceeds of 
$1,428.94. The expenses were $854.92 for freight, $114.31 for 
commission and $30 for sampling and delivery. The net proceeds 
of $429.71 were received by complainant. 

8. No part of the purchase price of $864 has been paid by 
respondent to complainant. 

9. The formal complaint was filed November 3, 1958, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


There is no dispute that the contract of sale involved herein 
was negotiated on April 21, 1958, by Alfred P. Carpenter, sales 
manager of complainant, and Frank C. Crispo of Crispo Bros., 
Inc., respondent’s authorized agent. The first issue is whether 
the lettuce was purchased by Frank Crispo solely on the basis of 
his prior inspection of the lettuce, as contended by complainant, 
or on the basis of Carpenter’s representation that the lettuce was 
U.S. No. 1, Standard Pack at the time of shipment, as contended 
by respondent. 

Complainant’s opening statement includes the affidavit of Car- 
penter reading in part as follows: 


“On the twenty-first day of April 1958 Mr. Frank Crispo 
called me stating that he had looked at and inspected the 
Malone Arid-Zone brand lettuce being harvested and 
loaded into cars on April 18th and 19th, that he liked 
the quality, and asked if there were any rollers available 
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unsold and at what price he could buy them for Al 
Kaiser and Brothers at Chicago. 

“After looking at our files I told Mr. Crispo we did have 
lettuce in PFE 41355 consisting of two-dozen size 640 
cartons shipped on April 19th rolling to Kansas City 
unsold, and would sell at $1.20 plus 15¢ cooling fob 
origin. He said he would purchase car at that price and 
asked that we divert to and invoice Al Kaiser and 
Brothers at Chicago routing same SP-R1-Kansas City- 
Wabash CPT delivery. I told him we would do so and 
that we held USDA origin certificate showing lettuce 
graded U.S. No. 1 standard pack.” 

The evidence submitted by respondent includes the affidavit of 
Fred Kaiser who states that respondent purchased, through its 
agent, from complainant “640 cartons of Arid Zone brand U.S. 
No. 1 standard pack lettuce” and the agent confirmed the purchase 
by telegram on April 21, 1958. The telegram referred to men- 
tions three cars, including PFE 41355, and states “ALL THREE 
... USONE STDPK ...”. Although respondent did not submit 
an affidavit by Frank Crispo, the report of investigation includes 
a letter from Crispo to the Department dated September 25, 1958, 
stating: 

“Both of these cars were purchased for the account of Al 
Kaiser & Bros., Chicago, Ill. as U.S. ONE STANDARD 
PACK.” 

Carpenter’s affidavit does not establish that Crispo actually 
inspected the carload of lettuce purchased. At most, it indicates 
that Crispo generally inspected lettuce being harvested and 
loaded by complainant on April 18 and 19, 1958, without regard 
to any particular load. Under these circumstances, we conclude 
that this was not a sale after inspection in which there are no 
warranties but one by description. Anonymous Decision, 13 A.D. 
1010. F 

Complainant contends that the fact the lettuce graded U.S. 
No. 1 at origin was incidental and was mentioned by Carpenter 
only as a matter of information. But Crispo’s telegram to re- 
spondent indicates that the sale was on the basis of the grade 
at shipping point. In any event, Crispo asked for lettuce of the 
quality shipped by complainant on April 18 and 19 and this 
quality was identified by complainant as U.S. No. 1 grade. Hence, 
it was clearly understood by both parties that the lettuce was being 
sold on that basis. 
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In a sale by description of a rolling carload of produce on an 
f.o.b. basis, there is a warranty that the produce is in suitable 
shipping condition at the time of sale. Ernest E. Fadler v. 
Hesser, 166 F. (2d) 904 (10th Cir. 1948); Pacific Coast Fruit 
Distributors, Inc. v. National Produce Distributors, Inc., 14 A.D. 
627. The lettuce at shipping point graded U.S. No. 1, Standard 
Pack. The lettuce was in transit at the time of sale and was 
not inspected at that time. The federal inspection at Chicago, 
Illinois, on the day of arrival discloses that the lettuce was ap- 
proximately 40 percent of U.S. No. 1 quality. The defects totaled 
approximately 60 percent, which is more than six times that 
specified in the United States Standards for U.S. No. 1 grade 
lettuce (7 CFR 51.2510). The total tolerance for defects allowed 
by these standards is 10 percent, including not more than 2 per- 
cent for decay affecting any portion of the head, exclusive of 
wrapper leaves. Clearly, the deterioration in the lettuce here 
was abnormal. Since there is no evidence that the transporta- 
tion service and conditions were other than normal, it is con- 
cluded that the lettuce was not in suitable shipping condition at 
the time of sale. 

In its opening statement and statement in reply, complainant 
takes exception to the federal inspection at Chicago on the ground 
that it overemphasized the defects of the lettuce. In this con- 
nection, complainant directs our attention to the inspection made 
by the City Perishable Inspection Service at 7:45 a.m., April 
24, 1958, which, according to complainant, shows only 7 percent 
rib blight and 7 percent decay. Actually, the report of this in- 
spection reads as follows: 


“ARID ZONE BRAND: 2 dozen head lettuce packed in 
standard cartons with blotter pad over face of pack. 
Medium bulged pack. Good weight. Fair to ordinary 
opening appearance. Butts are red. Ribs in face of 
pack are badly bruised and rusty. Medium to good size 
heads. Good green color, clean. Generally hard. Heads 
are tender and wet. Find from 5 to as high as 9 heads 
per carton with well advanced rib blight. 0 to 16 aver- 
age 7% decay. Ordinary quality.” 


Since there were 24 heads per carton, the damage by rib blight 
ranged from approximately 20 to 36 percent, not 7 percent as 
stated by complainant. But assuming there was a material dif- 
ference between the two inspections, we have consistently held 
that where both federal and private inspections of produce are 
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made at approximately the same time, greater weight should be 
given to the federal inspection. 


Since the lettuce was not in suitable shipping condition at the 
time of sale, respondent’s rejection was with reasonable cause. 
Accordingly, the complaint should be dismissed. 


The remaining question concerns respondent’s counterclaim. 
In its answering statement, respondent claims damages in the 
amount of $193.14. This figure is the difference between $1,760, 
the market value of 640 cartons of good merchantable lettuce as 
reflected by the Federal Market News Service Report for Chicago, 
Illinois, for April 24, 1958 ($2.75 per carton) and $1,566.86, the 
cost of the lettuce involved herein delivered at Chicago consisting 
of the f.o.b. price plus freight charges of $702.86. This is the 
proper measure of damages for a failure to deliver under the 
circumstances of this proceeding. The Federal Market News 
Service Report for Chicago, Illinois, for April 24, 1958, does 
not contain any price quotations for good merchantable quality 
and condition Arizona, Phoenix District, Iceberg type lettuce, 
standard pack, 2 dozen size. The report for the prior day quotes 
sales of this type of lettuce in good merchantable quality and 
condition at $2.75 to $3 per carton in less than carload quantities. 
In previous decisions under the act the lowest applicable jobbing 
price quoted in such a report has been accepted as representing 
carload market value. United Fruit & Produce Co. v. Tatosian 
& Co., 17 A.D. 12. It is concluded that the carload market value 
of lettuce meeting the contract specification at Chicago on April 
24, 1958, was $2.75 per carton and that respondent sustained 
damages of $193.14. 

The failure of complainant to deliver to respondent a carload 
of lettuce in accordance with the contract is in violation of section 
2 of the act. Reparation should be awarded respondent in the 
amount of $193.14, with interest. ; 


ORDER 


The complaint is hereby dismissed. 

Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, $193.14, with interest thereon 
at the rate of 5 percent per annum from May 1, 1958, until paid. 

Copies hereof shall be served upon the parties. 
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(No. 6200) 


J. LERNER & SON v. A. J. WEINSTEIN & Co., INC. PACA Docket 
No. 7549. Decided October 30, 1959. 


Joint Venture Agreement—Liability 
It is concluded that the commodity was disposed of by respondent under a 
joint venture agreement with complainant. Respondent is ordered to pay 
to complainant the amount requested. 
Complainant pro se. Bernstein, Weiss, Tomson, Hammer & Porter, of New 
York, New York, for respondent. Mr. James V. Wright, Presiding 
Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on September 22, 1958. The 
formal complaint was filed on February 2, 1959. Complainant 
requests an award of reparation in the amount of $473.20, which 
is alleged to be the balance due complainant from respondent in 
connection with a joint-account venture entered into by the parties 
in March 1958 with respect to two carloads of cabbage shipped 
by complainant to respondent. 

A copy of the report of investigatoin prepared by the Depart- 
ment was served upon complainant on March 10, 1959. A copy 
of the formal complaint and a copy of the report of investigation 
were served upon respondent on the same day. Respondent’s 
answer to the complaint was filed on March 28, 1959. Respond- 
ent alleges therein that the agreement between the parties re- 
specting the joint-account venture provided that the cabbage 
should grade U. S. No. 1 on arrival at destination, New York 
City; that the cabbage shipped by complainant pursuant to this 
agreement failed to meet-this requirement of the contract; that 
this fact was made known to complainant, who then agreed that 
respondent should sell the cabbage for complainant’s account; 
that the cabbage, contained in cars ART 52890 and ART 27829, 
was accordingly resold by respondent and the net proceeds were 
remitted to complainant. 

Respondent requested an oral hearing of the issues involved in 
this proceeding. The request was denied, however, since the 
amount in dispute is less than $500 and an oral hearing was 
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deemed unnecessary in resolving the issue presented herein. 
See 7 CFR 47.15. The parties were thereafter notified that evi- 
dence would be submitted under the shortened method of pro- 
cedure, as provided in section 47.20 of the rules of practice (7 
CFR 47.20). Pursuant thereto, complainant filed an opening 
statement and respondent filed an answering statement. Com- 
plainant did not file a statement in reply. 


FINDINGS OF FACT 


I. Complainant is a partnership composed of Joseph Lerner 
and Nathan Lerner, doing business as J. Lerner & Son, whose 
address is 1425 South Racine Avenue, Chicago 8, Illinois. 

2. Respondent, A. J. Weinstein & Co., Inc., is a corporation 
whose address is 820 Washington Street, New York 13, New 
York. At the time of the transaction involved herein, respondent 
was licensed under the act. 

3. On March 3, 1958, in contemplation of interstate commerce, 
complainant and respondent entered into an agreement whereby 
respondent was to handle, on a joint account basis, two carloads 
of cabbage to be supplied by complainant. It was further agreed 
that complainant was to bill respondent for the two carloads at 
$2 per crate, plus $65 per car topice, for a total agreed joint cost 
of $2170, f.o.b. shipping point. Pursuant to the agreement com- 
plainant, on March 38, diverted to respondent 1,020 wirebound 
crates of Red Best cabbage, contained in cars ART 27829 and 
ART 52890, which cars had been shipped by complainant from 
Raymondsville, Texas, on March 1, 1958, billed to complainant at 
Chicago. 

4. On March 4, 1958, respondent complained about the agreed 
joint cost of the cabbage to complainant, who responded by re- 
ducing the cabbage 25¢ per crate, to $1.75. Subsequently, com- 
plainant issued its invoice on each of the carloads in question, 
reflecting the 25¢ adjustment per crate granted on the two car- 
loads. There also appeared on each invoice the following lan- 
guage: “ ‘Red Best’ Brand US #1 Green. Joint Account.” 

5. The two carloads of cabbage arrived at destination, New 
York City, where they were unloaded by respondent. A federal 
inspection was made of a portion of each carload, with the results 
of each, in part, appearing as follows: 


A. “Date: March 10,1958 Hour: 11:00 A.M. 
“Products Inspected: Domestic type cabbage... 
‘Redbest.’ . . . Applicant states 41 crates. Stacked 
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at above location. [3840 Washington Street, New 
York City] 

“Quality: ... Grade defects average 5% burst heads 
and insect damage. 

“Condition: 20 to 40% average approximately 30% 
damage by numerous black spots or yellowing affect- 
ing 1 to 3 outer leaves. 15 to 50% average approxi- 
mately 35% Bacterial Soft Rot generally affecting 
butts. Remainder of stock fresh and crisp and 
green color. 


“Grade: Now fails to grade U. S. No. 1 only ac- 
count of decay and discoloration. 


“Remarks: Applicant states above stock unloaded 
from ART 27829. 


B. “Date: March 10,1958 Hour: 9:40 P.M. 
“Products Inspected: Cabbage, Domestic type, ... 
labeled ‘Redbest Texas.’ Applicant states 75 crates, 
stacked at above location. [Store of applicant, A. 
J. Weinstein]. 


“Condition: 3 to 20% averaging approximately 13% 
damage by yellowing to yellow leaves. Average 3% 
damage by numerous slightly sunken brownish black 
discolored areas occurring over the crown. Decay 
ranges 20 to 95° averaging approximately 60% 
Bacterial Soft Rot all stages affecting 2 leaves to 
34, of head. Remainder of head fresh and crisp. 
Fairly good to good green color 

“Remarks: Applicant’s records show stock unloaded 
from ART 52890.” 


6. The contents of car ART 27829 were resold by respondent 
for net proceeds of $604.74 and of car ART 52890 for net pro- 
ceeds of $363.86, as revealed by account sales dated March 14, 
1958. The total net proceeds of both shipments is $968.60, or 
$946.40 less than the adjusted joint cost of the two loads. 


7. Respondent has paid $968.60 to complainant as an undis- 
puted amount due in connection with this transaction. 


8. The informal complaint was filed on September 22, 1958, 
which was within 9 months after the cause of action herein ac- 
crued. 
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CONCLUSIONS 


It is undisputed that the agreement entered into by the parties 
on March 3 was a joint venture. Respondent alleges, however, 
that the parties also agreed at that time that the cabbage, the 
subject of the joint venture, was required to be U.S. No. 1 at 
destination. 

As the party putting forth an affirmative allegation, the burden 
rests upon respondent to prove, by a preponderance of the evi- 
dence, that the cabbage was required by the terms of the contract 
to be U.S. No. 1 at destination. In support of this allegation, 
respondent offers the deposition testimony of its President, A. 
J. Weinstein, who states that he talked with complainant by 
telephone during March 1958 in regard to this transaction and 
that “. ..I... agreed to joint the two cars with his [complain- 
ant’s] company subject, however, to the proviso that they grade 
U.S. No. 1 at destination. Mr. Lerner agreed to these terms.” 
The deposition testimony of Robert M. Goldfarb, respondent’s 
Secretary and Office Manager, is also offered in evidence by re- 
spondent as further proof of the disputed allegation. Goldfarb 
testified that he was present at the time of the telephone conversa- 
tion between complainant and respondent; that he overheard the 
conversation by means of an extension telephone; that the parties 
agreed to the handling of two carloads of cabbage on a joint 
venture basis; and that it was specifically agreed that the joint 
venture was based upon the understanding that the cabbage would 
grade U.S. No. 1 at destination. 

Complainant, in its opening statement, denies that the joint 
venture relationship of the parties was conditioned upon the 
cabbage being U.S. No. 1 on arrival, stating that “... complainant 
and respondent entered into a joint account deal .. . regardless 
of destination grade and condition.” 

The documentary evidence of record, consisting primarily of 
the invoices issued by complainant on each of the carloads, is 
not conclusive of the position of either party. And while re- 
spondent introduces the testimony of one other person, Goldfarb, 
to corroborate the testimony given by its president, A. J. Wein- 
stein, in opposition to the single testimony of complainant’s 
partner, Nathan Lerner, we do not consider that this constitutes 
a preponderance of the evidence which is required to prove re- 
spondent’s allegation. As we stated in Murlas Brothers Com- 
pany v. Zambito Brothers, 17 A.D. 338, “A ‘fair preponderance of 
the evidence,’ as applied in these proceedings, is not necessarily 
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controlled by the number of witnesses.” It is, therefore, concluded 
that respondent has failed to sustain its burden of proof with 
respect to its allegation that the joint venture agreement was 
conditioned upon the cabbage being U. S. No. 1 on arrival at 
destination. 

Although the issue is not material in that it does not now arise, 
we might point out that, even had respondent sustained its 
burden of proof with respect to the issue of the grade of the 
cabbage at destination, the burden would be upon it (respondent) 
to show that the cabbage was not U. 8. No. 1 on arrival in New 
York. While respondent presents certificates dated March 10 
evidencing federal inspection, their probative value is weakened 
by the fact that there is no evidence showing how long the cab- 
bage was in New York before it was inspected; what happened to 
the 904 crates not covered by the inspection; whether the 116 
crates that were inspected were representative of the two ship- 
ments; and what were the conditions surrounding the cabbage 
after arrival in New York but prior to inspection. 


The next issue presented is whether complainant and respond- 
ent agreed to extinguish their joint venture contract and allow 
respondent to handle the two carloads of cabbage on a consign- 
ment basis after the arrival at destination in New York City, as 
alleged by respondent. As the moving party, the burden rests 
upon respondent to establish this agreement by a preponderance 
of the evidence. 


Complainant denies that any such new agreement was made, 
and contends that the joint venture agreement is still effective. 
Respondent’s Weinstein and Goldfarb both testified that a con- 
signment was agreed upon, in derogation of the joint venture 
agreement. 

We do not think that respondent has sustained its burden of 
proof on this issue for the same reasons as we cited earlicr in 
these conclusions. Murlas Brothers Company v. Zambito Brothers, 
supra. It is, therefore concluded that the cabbage was disposed 
of by respondent under a joint venture agreement with com- 
plainant. 

The adjusted joint cost of the cabbage contained in cars ART 
52890 and ART 27829 amounted to a total of $1,915. Net pro- 
ceeds from the resale of the shipments amounted to $968.60, or 
a net loss on the two carloads of $946.40. Respondent, as joint 
venturer with complainant, is, therefore, liable to complainant for 
the agreed joint cost of the shipments, $1,915, less half of the net 
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loss sustained on resale, $473.20, or a total of $1,441.80. From 
this should be deducted $968.60 obtained on resale by respondent, 
which respondent has paid to complainant as an undisputed 
amount in this transaction, leaving $473.20 due and owing to 
complainant. Respondent’s failure to pay this sum to complain- 
ant is in violation of section 2 of the act, for which reparation 
should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $473.20 with interest thereon 
at the rate of 5 percent per annum from April 1, 1958, until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 6201) 


T. L. SMITH v. POMONA PRoDUCTS COMPANY. PACA Docket No. 
7400. Decided October 30, 1959. 


New Agreement—Purchase Price 


The evidence establishes that the parties entered into a new agreement and 
the price to be paid complainant was on the basis of the quantity and 
grade of beans packed out by respondent less processing expenses. 


Mr. Robert C. Wright, of Apopka, Florida, for complainant. Beck, Goddard 
& Smalley, of Griffin, Georgia, for respondent. Mr. William W. Bargeron, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed January 27, 1958, and the formal 
complaint was filed September 2, 1958. Complainant seeks to 
recover from respondent the sum of $1,837.51, which is alleged 
to be the balance of the total purchase price of three truckloads 
of green beans sold to respondent during October 1957. 

A copy of the Department’s report of investigation was served 
upon complainant’s attorney on September 13, 1958. On Septem- 
ber 15, 1958, a copy of the report of investigation and a copy of 





SMITH v. POMONA PRODUCTS CO. 1233 
Cite as 18 A.D, 1232 


the formal complaint were served upon respondent. Respondent 
filed an answer and a motion to dismiss on September 22, 1958. 
The motion to dismiss was based on the ground that the formal 
complaint was not filed within nine months after the cause of 
action accrued as required by section 499(f) of the act. The 
motion was dismissed on October 13, 1958, since the informal 
complaint was timely filed on January 27, 1958. 

Respondent alleges in its answer that the green beans were not 
of the grade called for by the contract between the parties and 
that, upon rejection by respondent of the beans under the terms 
of the original contract, a new agreement was entered into by 
the parties whereby respondent paid complainant for the beans 
on a salvage basis in accordance with the terms of the new 
agreement. 

An oral hearing was held at Griffin, Georgia, on February 19, 
1959. Both parties were represented by counsel. Nine witnesses 
testified for respondent. Complainant and one other witness 
testified for complainant. Respondent filed proposed findings of 
fact, conclusions, and order, together with a brief. 


FINDINGS OF FACT 


1. Complainant, T. L. Smith, is an individual whose post 
office address is Plymouth, Florida. 

2. Respondent, Pomona Products Company, is a corporation 
whose post office address is Griffin, Georgia. At the time of the 
transactions involved in this proceeding, respondent was licensed 
under the act. 

3. On or about October 30, 1957, in the course of interstate 
commerce, an oral contract was entered into between complainant 
and respondent to the effect that respondent would buy any 
amount of good tender green beans from complainant at the 
agreed price of $1.65 per bushel, delivered Griffin, Georgia, less 
10 cents per bushel brokerage to be paid by respondent to Wat- 
kins and Wilson Produce Company, Lake Butler, Florida. The 
contract was negotiated by James R. Wilson of Watkins and 
Wilson Produce Company, as agent for both complainant and 
respondent. 

4. The first truckload of green beans, consisting of 90114 
bushels, arrived at respondent’s place of business, Griffin, Georgia, 
on the morning of October 31, 1957, sometime between 8 a.m. 
and 11 a.m. The beans, upon arrival, were not of the quality 
called for by the contract. 
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5. Respondent’s purchasing agent, Mr. R. B. Alderman, gave 
complainant notice of rejection of the first load of beans due to 
inferior quality on three separate occasions, all within six hours 
after the beans arrived at respondent’s place of business. Notice 
of rejection was given to complainant’s agent, Henry Okuma, 
who accompanied the shipment of beans. Similar notice was also 
given to Wilson of Watkins and Wilson Produce Company, in a 
telephone conversation, and to complainant in a telephone con- 
versation at approximately 1:30 p.m., October 31, 1957. In 
this latter conversation a new agreement was entered into where- 
by respondent was to run said first load of beans and salvage as 
many beans as possible and pay complainant on the basis of the 
amount and grade of beans which were packed out by respondent, 
taking into consideration the extra cost involved. 

6. The second and third truckloads of green beans, consisting 
of 131324 bushels and 1252 bushels, respectively, arrived at re- 
spondent’s place of business between 7 a.m. and 8 a.m. on Novem- 
ber 1, 1957. These beans, upon arrival, were not of the quality 
called for by the contract. 

7. Respondent gave complainant notice of rejection of the 
last two loads of beans within six hours after the beans arrived at 
respondent’s place of business. The notice of rejection was con- 
veyed to complainant by respondent’s purchasing agent in a tele- 
phone conversation with complainant at approximately 8 a.m. 
on the morning of November 1, 1957. In said conversation a new 
agreement was entered into between respondent and complainant 
in regard to the two loads of green beans delivered on November 
1, 1957, to the effect that respondent was to run said two loads 
of beans and salvage as many beans as possible and pay com- 
plainant on the basis of the amount and grade of beans which 
were packed out by respondent, taking into consideration the 
extra cost involved. 

8. Respondent processed the first load of greén beans on 
November 1, 1957, and the second and third loads on November 
2, 1957. 

9. Because of the inferior quality of the three loads of green 
beans, they were run through respondent’s processing plant 
slowly, using extra labor to eliminate the trash and pick out the 
defective beans by hand. 

10. Respondent used its production record as a means of com- 
puting the amount complainant was to be paid for the three 
loads of beans; however, 431 cases of beans shown on the pro- 
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duction record of respondent as beans from the last two loads were 
not considered in said computation. Respondent paid complainant 
$1.12 per bushel, less 10 cents per bushel brokerage paid to 
Watkins and Wilson Produce Company. Respondent computed 
said price per bushel by multiplying its standard cost of $1.01 
per basic case of beans by 3851 cases packed and dividing the re- 
sult by 3467, the total number of bushels contained in the three 
loads delivered by complainant. The net amount thereby paid 
to complainant by respondent was $3,536.34. 

11. A recomputation of the price by the method used by re- 
spondent, including the 431 cases omitted from respondent’s com- 
putation, results in 4282 basic cases and a price of approximately 
$1.25 per bushel, less 10 cents per bushel brokerage, or a net 
amount of $3,987.05. 

12. An informal complaint was filed January 27, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant alleges in his complaint and respondent admits 
in its answer that the original contract between the parties was 
negotiated by James R. Wilson of Watkins and Wilson Produce 


Company, as agent for both parties. The terms of the contract as 
established by the evidence were that respondent agreed to pur- 
chase any quantity of good tender green beans from complainant 
at the agreed price of $1.65 per bushel, delivered, less 10 cents 
per bushel brokerage to be paid to Watkins and Wilson Produce 
Company. 

There is an abundance of evidence in the record which reflects 
the inferior condition of the first load of beans on arrival at 
respondent’s place of business between 8 a.m. and 11 a.m., October 
31, 1957. There is substantial evidence to the effect that said 
beans were trashy, burned on the ends, wind scarred, moldy and 
of inferior quality, and, consequently, were not good tender green 
beans. In view of jhe inferior quality of this load of beans, 
Alderman, purchasing agent for respondent, was justified in 
rejecting said load of beans under the terms of the original con- 
tract. Subsequent to the arrival of the first load of beans at 
respondent’s place of business, Alderman had a telephone con- 
versation with complainant. Alderman testified that a new arree- 
ment was reached in this conversation whereby respondent was 
to recondition the beans, salvage as many as possible, and pay 
complainant on the basis of the amount and grade of beans packed 
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out by respondent, taking into consideration the extra cost in- 
volved. However, complainant in his testimony denies that a 
new agreement as to the first load of beans was reached in said 
conversation. Alderman testified that complainant called him 
between 1:30 p.m. and 2 p.m. on October 31, 1957, but complain- 
ant contends that his first conversation with Alderman was on 
the morning of November 1, 1957, at approximately 9 a.m. The 
preponderance of the evidence tends to support the testimony 
of Alderman as to the time and substance of his first conversation 
with respondent. Complainant testified that Alderman told him 
in said conversation “. . . to send the other beans on, that he 
would adjust the price that he had offered on the first load.” 
The evidence conclusively shows that the second and third loads 
of beans reached respondent’s place of business prior to the time 
that complainant testified the first conversation took place. The 
time element is further substantiated by the testimony of Henry 
Okuma, that on his return trip from Griffin he met the second 
load of beans near the Georgia-Florida line at approximately 10 
p.m. or 11 p.m. on October 31, 1957. It is to be noted that com- 
plainant testified that the second and third truckloads of beans 
did not leave for Griffin until after Okuma returned to Plymouth, 
Florida. 


The evidence shows that the second and third loads of beans 
arrived at respondent’s place of business at approximately 7 a.m. 
or 8 a.m. on November 1, 1957. There is an abundance of testi- 
mony in the record which establishes the inferior quality of these 
beans. The only difference in quality of the second and third 
loads from the first load was the lack of mold in the last two 
loads. Alderman testified that he called complainant at ap- 
proximately 8 a.m. on November 1, 1957, and advised him, “... that 
the only way we would handle those two loads would be on a 
strictly salvage basis, like we did the first load.” This was 
justifiable rejection of these two loads under the terms cf the 
original contract in view of the inferior quality of the beans on 
arrival at respondent’s place of business. Alderman further tes- 
tified, in effect, that in this conversation complainant agreed to 
respondent’s handling these two loads by running the beans and 
salvaging as many as possible and paying complainant on the 
basis of the amount and grade of beans which were packed out 
by respondent, taking into consideration the extra cost involved. 
Complainant testified that he had a telephone conversation with 
Alderman on the afternoon of November 1, 1957, after the sec- 
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ond and third loads of beans arrived and that Alderman advised 
complainant, “‘. . . that the beans were there and they were much 
better than the first load of beans. Therefore, he would be able 
to do better on the first load.” The testimony of complainant 
with reference to the time and substance of the telephone con- 
versation with Alderman relating to the second and third loads 
appears to be refuted by the preponderance of the evidence. It 
is therefore concluded that Alderman’s testimony reflects the 
correct version of said telephone conversation and the time of said 
telephone conversation. 


It is concluded that the respondent did establish by the pre- 
ponderance of the evidence a new agreement with respect to all 
three loads of green beans to the effect that respondent would pay 
complainant on the basis of the amount and grade of beans which 
were packed out by respondent taking into consideration the 
extra labor costs incurred by respondent in processing the beans 
supplied by complainant. 


Respondent processed the first load of green beans on November 
1, 1957, and the other two loads on November 2, 1957. The 
production record was used by respondent in computing that 
complainant was entitled to receive $1.12 per bushel less 10 cents 
per bushel brokerage. It is to be noted that the Department’s 
report of investigation reveals that 431 cases of 214 size cans 
shown on the packing record of November 2, 1957, as beans 
delivered by complainant were not considered in the above-men- 
tioned computation of the amount paid to complainant although 
211 cases of the same type of beans processed on November 1, 
1957, were included in the computation. It appears from the 
report of investigation that Alderman in discussing this omis- 
sion with the investigator stated that there had apparently been a 
mistake in respondent’s computations. The report also reveals 
that Mr. H. G. Rainey, secretary of respondent, stated to the in- 
vestigator that the 431 cases were from another lot and had 
nothing to do with the complainant’s load of beans. Alder- 
man testified that at the time the last two loads of beans delivered 
by complainant were being processed, respondent was also run- 
ning a quantity of beans from Pahokee, Florida, and that the 431 
cases excluded from the computation were Pahokee beans and 
beans from the last two truckloads shipped by complainant. He 
further testified that respondent did not cut off its counting 
machine to separate the Pahokee beans from those beans delivered 
by complainant since the 431 cases were “nubbins”, beans of low 
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quality, and that respondent would derive only the actual cost 
of cans and labels from sale of these 431 cans of beans. It is 
to be noted that respondent’s production records show the 431 
cases as beans delivered by complainant. Respondent did not 
otherwise attempt to prove that any of the 431 cases came from 
Pahokee beans and it is concluded that the preponderance of the 
evidence indicates that all of the 431 cases contained beans 
delivered by complainant. Despite the low quality of “nubbins”, 
it appears that both Rainey and Alderman recognized at the 
time of the interview with the investigator that the 431 cases 
should have been included in the computation if they were beans 
delivered by complainant. This is supported by the fact that the 
211 cases of “nubbins” processed on November 1, 1957, were 
included in the computation. Respondent in its proposed conclu- 
sions filed in this matter attempts to justify the omission of the 
431 cases from the computation on the basis that respondent 
more than compensated for the omission by not taking into con- 
sideration the extra labor costs incurred by respondent in proc- 
essing the beans delivered by complainant although it could have 
done so within the terms of the new agreement. This contention 
is not well taken since the terms of the new agreement are con- 
trolling. It is concluded that the 431 cases should have been in- 
cluded in the computation of the amount to be paid complainant 
since, under the terms of the new agreement, the price was to 
be determined on the basis of the amount and grade of beans 
packed out by respondent. 


Respondent’s failure to pay to complainant the difference be- 
tween the purchase price as computed by respondent, excluding 
the 431 cases above mentioned ($3,536.34), and the purchase 
price as recomputed in Finding of Fact No. 11 including the 431 
cases ($3,987.05), is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $450.71, 
with interest. ; 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $450.71, with in- 
terest thereon at the rate of 5 percent per annum from December 
1, 1957, until paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 
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DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 6202) 


PACA Docket No. 7682. Dismissed October 5, 1959, by Thomas 
J. Flavin Judicial Officer. 


(No. 6203) 


PACA Docket No. 7630. Dismissed October 9, 1959, by Thomas 
J. Flavin Judicial Officer. 


(No. 6204) 


PACA Docket No. 7675. Dismissed October 12, 1959, by Thomas 
J. Flavin Judicial Officer. 


(No. 6205) 


PACA Docket No. 7734. Dismissed October 20, 1959, by Thomas 
J. Flavin Judicial Officer. 


(No. 6206) 


PACA Docket No. 7364. Dismissed October 26, 1959, by Thomas 
J. Flavin Judicial Officer. 


(No. 6207) 


PACA Docket No. 7565. Dismissed October 27, 1959, by Thomas 
J. Flavin Judicial Officer. 


(No. 6208) 


PACA Docket No. 7658. Dismissed October 27, 1959, by Thomas 
J. Flavin Judicial Officer. 
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STAY ORDER—PENDING ISSUANCE OF FURTHER ORDER 
(No. 6209) 
NAVILIO PRODUCE INC. v. KEITH BERKSHIRE. PACA Docket No. 


7161. Order issued October 8, 1959, by Thomas J. Flavin, 
Judicial Officer. 


(No. 6210) 


O’DONNELL FRUIT COMPANY OF PITTSBURGH v. MATHEW MERCURIO. 
PACA Docket No. 7363. Order issued October 15, 1959, by 
Thomas J. Flavin, Judicial Officer. 


(No. 6211) 


SPERRY BROS. v. BUSCHER PRODUCE. PACA Docket No. 7712. 
Order issued October 16, 1959, by Clarence L. Miller, Assistant 
Secretary. 
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